

Certificate of Public Need (COPN) Work Group Minutes

August 19th, 1:00-4:00 p.m.
General Assembly Building, 
House Room C, 
915 East Broad Street, 
Richmond Virginia 23219

In attendance: Certificate of Public Need. Work Group Members: Eva Hardy (Chair), Secretary of Health and Human Resources Dr. Bill Hazel, Dr. David Trump, Deborah Oswalt, John Syer, Dr. Richard Szucs, Dr. J. Abbott Byrd, Brian Keefe, Dr. Richard Hamrick, Karen Cameron, Mary Mannix, Pamela Sutton-Wallace, Douglas Suddreth, Carol Armstrong, and Robert Cramer. Non-voting advising member: Jamie Baskerville Martin. Virginia Department of Health Staff: Erik Bodin, Director of the Office of Licensure and Certification, Peter Boswell, Director of the Certificate of Public Need, Susan Puglisi, Policy Analyst, Joe Hilbert, Director of Governmental and Regulatory Affairs, and Doug Harris, Adjudication Officer. Members of the public also attended. 

The Chair of the Work Group, Eva Hardy, called the meeting to order.

Dr. Marissa Levine, State Health Commissioner, provided the workgroup with an overview of Population Health Improvement Planning in Virginia.  During the presentation, there was discussion by, and questions from, several workgroup members concerning: 
· How Virginia’s population health improvement plan will be implemented; 
· Importance of behavioral health issues for assuring a strong start for children, 
· Importance of inter-agency collaboration in population health improvement planning; 
· Performance of community health assessments; 
· Role of health systems in population health improvement planning; and
· Role of COPN and the State Medical Facilities Plan (SMFP) in population health improvement planning.

Erik Bodin provided the workgroup with a detailed Review of the Statutory and Regulatory Provisions governing COPN.  During the presentation, there was discussion by, and questions from, several workgroup members concerning:

· Extent to which “pain clinics” are regulated by the state ;
· Statutory requirements for reviewing and updating the SMFP;
· History of the SMFP Task Force;
· Amount of time required to update the SMFP regulations;
· Extent to which the state’s emergency rulemaking process can be used to amend the SMFP regulations;
· Regional Health System Agency boundaries;
· Amount of time required to complete the nursing home Request for Applications process;
· Process used by VDH to monitor adherence to COPN requirements; and
· Types of “facilities” and “projects” that are covered by COPN requirements.


Koren Wong-Ervin, Attorney Advisor with the U.S. Federal Trade Commission (FTC) provided the workgroup with comments, on behalf of FTC Commissioner Joshua Wright, concerning COPN.  Ms. Wong-Ervin stated that her comments did not necessarily reflect the views of all the FTC Commissioners, other than Commissioner Wright.  During the presentation, there was discussion by, and questions from, several workgroup members concerning:

· Extent to which non-COPN policy mechanisms, such as those described in a 2007 study by Lewin, may be used to address a variety of health care issues;
· Evidence of cross-subsidization of health care services within a single health system;
· Comparison of cross-subsidization in states with CON and states without CON;
· Extent to which there is transparency to health care consumers in terms of price and quality;
· Extent to which health care outcomes improve with increased utilization; 
· Impact that elimination of COPN actually has on the availability of hospital beds or other types of health care services;
· Impact that CON has on health care costs;
· Whether or not health care services are a commodity;
· Need to ensure that COPN does not serve as a barrier to market entry and competition;
· Need to ensure that COPN applicants do not engage in tactics designed to delay decision on the application

Joe Hilbert provided the workgroup with additional information concerning COPN in Other States. During the presentation, there was discussion by, and questions from, several workgroup members concerning:

· Virginia’s current interest in developing a Delivery System Reform Incentive Payment waiver application for submission to the Center for Medicaid Services; and
· Extent to which Virginia’s 2001 proposed COPN deregulation plan contained provisions to address quality of care of deregulated services.

Next, Secretary Hazel told the workgroup that he and Eva Hardy would be meeting prior to the September 28 workgroup meeting in order to discuss how to further frame the study issues.  He told the workgroup that he would share his ideas and suggestions with the workgroup at the September 28 meeting.  Ms. Hardy said that she would like to have a close-to-final list of issues and topics to review and discuss at the October meeting in order to arrive at a set of final recommendations.

Ms. Hardy then asked each of the workgroup members to briefly identify additional issues or topics that they believe need to be addressed in order to develop recommendations.  She told the workgroup that she wants to focus on the Triple Aim:  cost, quality and access.

Mr. Suddreth:  Services that can be exempted from COPN should be identified while, at the same time, services for which COPN should be retained should also be identified.  He said that COPN does not affect all services in the same way.

Dr. Szucs:  The COPN process/system needs to be modernized.  There should be some method for assuring quality, be it licensure or some other approach, put in place.  In addition, there needs to be an equitable approach for the provision of charity care –  one that does not depend on hospitals and academic medical centers.  

Ms. Mannix:  Concerning the FTC presentation, she said that he would appreciate hearing a critique of the FTC’s findings and conclusions.  Mr. Hilbert said that the American Health Planning Association (AHPA) has published such a critique.  Secretary Hazel directed Mr. Hilbert to send the AHPA critique to the workgroup members, and to contact AHPA to see if a representative would be able to make a presentation to the workgroup at the September 28th meeting.

Mr. Cramer:  The COPN statute needs to assure proper use of capital resources.

Ms. Sutton-Wallace: How do we modify COPN given the future of health care?  Population health requires a proper mix of primary care and specialty care services.  What are we doing to address cost, quality and access?

Ms. Cameron:  She noted that $24 million in charity care contributions/care were provided in 2013 as a result of conditions placed on COPNs.  If Virginia does not expand Medicaid, then we are going to need to look at this very carefully.  She said that COPN is the only mechanism currently available for assuring provision of charity care.

Dr. Trump:  He told the workgroup that part of VDH’s statutory responsibility is to assure the provision of care.

Mr. Keefe:  He told the workgroup that he would like to see a case study describing how, why and under what circumstances VDH denies COPN applications.

Ms. Oswalt:  Virginia’s regulatory approach needs to be in synch with the way health care is evolving.  The COPN program is antiquated.  If the COPN program is modified, would the conditioning of COPNs also be modified?  Right now we condition for access.  Could we also condition for health improvement or other things?  She told the workgroup that she would continue to advocate for access conditions.  She also said that VDH needs appropriate infrastructure to do the work necessary to administer the COPN program.

Dr. Byrd:  We need to look at ways to contain costs.  COPN has served this purpose in the past but with changes in health care, perhaps now is the time to make modifications.  He also noted that health care costs keep increasing.

Mr. Syers:  Value-based payment has changed the context.  He would like to see an actuarially-vetted analysis of costs in CON vs. non-CON states.

Ms. Armstrong:  She would like to hear more about COPN applications that have been denied.

Dr. Hamrick:  Most of the studies that are cited are old and no longer applicable.  The good news is that we can measure cost and quality outcomes as we move forward.  He also said that he has observed “mission creep” within the State Medical Facilities Plan, particularly concerning participation in disease registries.

Ms. Baskerville-Martin:  She told the workgroup that it is important to look at the COPN process.  It is possible to have good substance undone by bad process.  She mentioned the need to examine requirements and process concerning:  Letter of Intent, the COPN application form, COPN enforcement, and the level of review performed by the VDH Division of COPN as compared to that performed by the VDH Adjudication Officer.

Secretary Hazel concluded the discussion by stating that there may be some things that the workgroup can agree on by December 1, while other items may require more work over the next 1-2 years in order to reach agreement.

The workgroup approved the minutes from the July 1, 2015 meeting.

The meeting adjourned at approximately 4:00 p.m.
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