

Certificate of Public Need (COPN) Work Group Minutes

September 28th, 1:00-4:00 p.m.
General Assembly Building 
House Room D
915 East Broad Street, 
Richmond Virginia 23219

In attendance: Virginia Department of Health Staff: Erik Bodin, Director of the Office of Licensure and Certification, Peter Boswell, Director of the Certificate of Public Need, Susan Puglisi, Policy Analyst, Joe Hilbert, Director of Governmental and Regulatory Affairs, and Doug Harris, Adjudication Officer, Certificate of Public Need. Work Group Members: Dr. David Trump, Deborah Oswalt, C. Burke King, Dr. Richard Szucs, Dr. J Abbott Byrd, Brian Keefe, Dr. Richard Hamrick, Jill Lobb, Karen Cameron, Dr. William Hazel, Eva Hardy, Mary Mannix, Pamela Sutton-Wallace, Laurie Kuiper, Douglas Suddreth, Carol Armstrong, and Robert Cramer. Non-voting advising member: Jamie Baskerville Martin. Members of the public also attended.

The Chair of the Work Group, Eva Hardy, called the meeting to order at 1 p.m. and opened the floor to Secretary's Hazel's initial comments. Secretary Hazel noted that at the end of the meeting the Work Group would review a framework that the Virginia Department of Health (VDH) staff has created. He stressed that the document was simply a tool to give the Work Group ideas and a starting point to work from in terms of creating final recommendations. 

Ms. Hardy then entertained a motion to approve the minutes from the previous meeting. The minutes were unanimously approved without any edits. 

Erik Bodin, Director of the Office of Licensure and Certification provided the Work Group with a presentation entitled: Review of COPN Case Studies; the presentation focused on the denial of COPN applications. Mr. Bodin noted that over the past fifteen years that there have been 1,168 COPN decisions and 147 of those have been denials, therefore only 12.6% of applications are denied. Mr. Bodin introduced the case study to be reviewed for the Work Group, which was a request to expand an entity's CT service through the placement of an additional CT scanner. Mr. Bodin noted that the request came from Northern Virginia, specifically Planning District 8. Planning District 8 is the last remaining planning district with a Regional Health Planning Agency. Therefore, in the case study, prior to the Commissioner's decision on the application she received 3 recommendations: 1) from the Regional Health Planning Agency; 2) from The Division of Certificate of Public Need (DCOPN); and 3) from the Adjudication Officer. Mr. Bodin noted that when providing recommendations to the Commissioner, the policy and practice of the Regional Health Planning Agency and the VDH Adjudication Officer has not necessarily been to adhere to a strict interpretation of the COPN statute and the State Medical Facilities Plan (SMFP). However, it has been the policy and practice of  DCOPN to adhere to a strict interpretation. DCOPN’s intention in adhering to a strict interpretation in developing a recommendation has been to provide the Commissioner with a “bright line” reference to utilize in making a decision, while recognizing that the Commissioner retains discretion.

Next, Mr. Bodin reviewed the status of the CT Service within the Planning District. He noted that the request to add a CT scanner would have been the third for the hospital and the stated intent of the application was to decompress a CT scanner 8 miles away. First, DCOPN reviewed capacity of CTs in the district; there were 50 operational CTs at 32 different sites. Mr. Bodin then explained to the Work Group that the foundation for DCOPN's recommendation to the Commissioner and the Commissioner's decision is based on the evaluation of the COPN Request against the 8 required considerations laid out in Code of Virginia. He explained that his presentation will walk through the evaluation for each consideration for the case study's particular COPN request. 

The first consideration is the extent the proposed service or facility will provide or increase access to care. In this case the planning district was well served geographically, and financial access was not a problem. Therefore the project did not meet this consideration. The second consideration is the extent to which the project will meet the needs of the residents of the area to be served. Mr. Bodin noted that for this project as with many projects there was ample support and dissent. Also several reasonable alternatives existed for the project including doing nothing, or relocating an underutilized CT. The third consideration is whether the project is consistent with the SMFP. In this case the proposed project was consistent with the SMFP but it was an unusual request, to offload a third site and wasn't really necessary as several other CTs within the planning district were not operating at utilization rates suggested by the SMFP. 

Eva Hardy asked if the determination for consideration 3 would have been different if the application had been for a different hospital. Mr. Bodin noted the proposed alternatives would have been different. 

Consideration 4 is the extent to which the proposed service or facility fosters competition. In the case study granting the COPN would not have fostered competition and may have been anticompetitive. Mr. C. Burke King asked if an applicant gets points for adding competition. Mr. Bodin noted that DCOPN's recommendation is not a score card; that it isn't broken down into points. Dr. Hamrick asked if there is a standardized set of criteria to determine whether or not an application will increase competition or if it's a judgment call. Mr. Bodin stated that DCOPN looks at a number of factors, such as whether the proposed service or facility serves a new geographic area, a new population group and whether the applicant is the dominant player in the market or if they are a new player. Mr. King asked all other factors the same would a "new player" win? Mr. Bodin answered, potentially assuming a number of criteria, including that public need exists. Also, Mr. Bodin noted that it's important to remember in a number of cases there is not a "winner" or "loser." 

Secretary Hazel asked if there is an algorithm written down somewhere regarding how to gauge each consideration of an application. Mr. Bodin noted that there is not and stated that he does not believe such an algorithm would be useful in practice as each application is unique. 

Consideration 5 is the relationship the project has to the existing health care system. In the case study, the project was associated with an existing system that operated 41% of the CTs in the planning district and more than half of the CTs within the planning district were underutilized. Mr. C. Burke King noted that a facility can keep the utilization rate of a piece of equipment artificially low. Ms. Karen Cameron also stated that she believes utilization rates of an individual provider do not necessarily indicate patient need as patients can choose to go elsewhere and doctors can refer patients elsewhere. 

Consideration 6 is the feasibility of the project. In the case study the project would have been feasible; the pro forma budget demonstrated profitability and the project would have been funded through internal resources reducing the cost of capital. Secretary Hazel asked why this consideration exists. He noted if a facility hasn't done their homework, they lose and it shouldn't be public policy to ensure that each project is a winner. He asked how the consideration adds value. Mr. Doug Suddreth asked what requires the applicant to use internal resources after submitting such an application. Mr. Bodin stated that after the approval of a COPN an applicant is required to submit annual reporting. Mr. Suddreth stated that he didn't believe that requiring an applicant to use internal resources is enforceable. Secretary Hazel noted that the Code requires a new review to occur whenever the applicant makes a significant change to a project. Secretary Hazel asked if VDH has ever halted or revoked a COPN due to a significant change. Mr. Bodin stated that VDH may have modified a certificate or placed additional conditions on one but was not aware of any certificates revoked due to a significant change. 

Consideration 7 is the extent to which the project provides improvements or innovations. In the case study the project would have provided improvement as newer equipment is more efficient. Finally the last consideration, consideration 8 is considered when a project is proposed by or affects a teaching hospital. The case study project was not affiliated with a teaching hospital. The regional health planning agency recommended approval. The DCOPN recommended denial based on the fact that the proposed project was generally inconsistent with SMFP criteria. The Adjudication Officer also recommended denial as the proposed project was inconsistent with the SMFP and there was already adequate CT Scanner capacity within the planning district.  The Commissioner denied the application. 

With that Mr. Bodin finished his presentation and asked if any members of the Work Group had any questions. Mr. Suddreth asked if there are any limitations on the conditions of a COPN that the Commissioner can impose. Mr. Bodin noted that the Code of Virginia is very specific regarding what conditions can be placed on COPNs; they are related to charity care, primary care and underserved areas. Mr. Bodin noted that VDH OLC has asked the Attorney General's office to determine if the Commissioner may impose conditions outside of the three listed within Code. VDH OLC has yet to hear from the Office of the Attorney General. Hearing no further questions the Work Group moved on to the next presentation. 

Mr. Richard Thomas from the American Health Planning Association (AHPA) presented on the AHPA's perspective concerning COPN. Mr. Thomas noted that the AHPA is the longest existing health planning organization. The AHPA does not have a full time staff. Mr. Thomas stated that the AHPA is the most knowledgeable organization in existence regarding COPN, but stressed that the AHPA is not a COPN advocate. Mr. Thomas then reviewed his credentials. He again stressed that the AHPA is not a proponent or opponent of COPN rather the AHPA has an interest in the promotion of orderly development of the health care system. Therefore, the AHPA does support certain COPN actions but only so far as they promote the orderly development of the health care system. 

Mr. Thomas noted that he would begin his presentation by "debunking" a number of COPN myths. Myths like: 1) the primary purpose of COPN is to control healthcare costs,  2) the primary purpose of COPN is to limit entry into the market, and 3) the primary purpose of COPN is to protect existing providers or limit the expansion of services. Mr. Thomas reviewed the purpose of the National Health Planning Act, which was to manage through regional planning and supportive regulation the supply and distribution of health services. Mr. Thomas stated that COPN performs a number of subsidiary functions but the most important is that it creates a forum for public involvement in the creation of a health care system. 

Mr. Thomas stated that there have been numerous attempts over the years to evaluate the impact of COPN. He noted that a majority of studies are biased against COPN and flawed in some major way. He stated there are a number of difficulties in conducting an evaluation of COPN. Specifically, there are no objective and meaningful metrics to study; COPN is usually "measured" by quality of care and access to care. These metrics, according to Mr. Thomas, are difficult to define, more difficult to measure, and nearly impossible to compare across states. Mr. Thomas noted that most studies concentrate on cost which is the hardest metric of all to assess across jurisdictions. He stated that the differences among states make comparison of one COPN program with another pretty useless. 

Mr. Thomas noted that the healthcare market is not a market in a traditional sense; in that, the healthcare market does not have the characteristics of a competitive market. A lot of factors distort the market but most importantly consumer/patients are not making purchasing decisions and are not aware of prices or taking them into account. Mr. Thomas then went on to say that detractors argue that COPN prevents entry of new providers. He noted that in many places there is some localized shortage of certain personnel and services but he went on to argue that often the problem is "maldistribution" not limited supply.  Mr. Thomas stated COPN can assist with "maldistribution." 

Mr. Thomas then provided his response to the FTC testimony that the Work Group heard in their August 19th meeting. He stated the testimony provided by the FTC is of questionable value as it includes information that is outdated, misleading, irrelevant and unsubstantiated. He stated the testimony was based on results of 2003 FTC hearings and therefore is outdated as the healthcare market is very different today. Mr. Thomas reviewed the population/bed ratio information the FTC presented which he argued was presented in a manner to imply that Virginia residents were/are deprived of needed beds. Mr. Thomas provided data and asserted the alternative view that the U.S. rather had and has too many beds and Virginia had and has a more appropriate number of beds. Mr. Thomas argued that is corroborated by the fact that many Non-COPN states have a lower population/bed ratio than Virginia. Mr. Thomas maintained that nationwide there are too many facilities, too much equipment and too much testing. He went on to say that Virginia's rates and experience it could be argued to reflect a more appropriate balance of supply and demand. 

Next Mr. Thomas reviewed whether changes in the healthcare system have eliminated the need for COPN. He stressed again that the main purpose of COPN is not cost control, but despite that fact COPN may reduce costs. Further he noted that increases in health disparities may indicate a continued need for COPN. 

Mr. Thomas concluded by stressing once again that AHPA has no vested interest in COPN; rather the organization has an interest in the promotion of the orderly development of the health care system.  AHPA supports COPN regulation to the extent it promotes orderly development of the health care system. Mr. Thomas noted that COPN is far from perfect but stated it is the only modicum of planning within the states which still have it. He noted that the process can be improved through an update of the regulations especially with a focus on healthcare technology. With that Mr. Thomas concluded his presentation and asked the Work Group if they had any questions. 

Ms. Hardy asked Mr. Thomas which state in his opinion has the best health planning process. Mr. Thomas answered New York. Some Work Group members asked for clarification regarding AHPA's stance as they viewed supporting health planning and then stating that the organization is not a proponent of COPN as incongruous.  Mr. Suddreth noted that different health care providers are affected differently by COPN and medically underserved areas should be considered in any proposed changes to legislation. Mr. Thomas concurred stating that there should not be a one size fits all approach to each service. 

A Work Group member asked if it was Mr. Thomas's opinion that if COPN is lifted that the "maldistribution" of services and facilities will continue or be exacerbated. Mr. Thomas stated yes and offered to provide the Work Group studies to support this opinion. Ms. Debbie Oswalt asked if the AHPA has done any forward thinking or planning regarding the future of COPN. Mr. Thomas stated that the AHPA does not have a plan regarding the future of COPN but there are some tools and papers that certain members of the organization have published and he would be happy to share them with the Work Group. 

Mr. Keefe asked how the AHPA is supported. Mr. Thomas noted that AHPA is supported by member fees and the annual sale of COPN directories. Mr. C. Burke King asked if Mr. Thomas can provide empirical evidence that COPN is beneficial. Mr. Thomas stated he will provide the Work Group with some studies. Secretary Hazel also asked that Mr. Thomas provide some examples of ideal states in terms of health planning, besides New York. Secretary Hazel also asked Mr. Thomas for other tools in health planning besides COPN. Mr. Thomas stated the SMFP would be a tool; however Virginia's is not comprehensive or up to date. Secretary Hazel asked Mr. Thomas what needs to be measured and demonstrated within the SMFP. Mr. Thomas stated that there needs to be a move from individuals to patient groups and finally to social determinants. With no further questions Mr. Thomas was dismissed and the Work Group moved on to the last presentation. 

Mr. Stephen Weiss from the Joint Commission on Health Care (JCHC) provided the Work Group a review of certain health care system characteristics in states with and without COPN. Mr. Weiss began by stressing the JCHC has no opinion regarding COPN and that Mr. Weiss was presenting at the request of Secretary Hazel. Finally, Mr. Weiss stated that the results within his report are observational and not intended to imply causation. 

Mr. Weiss began with a brief history of the COPN. Then, Mr. Weiss presented a number of graphs displaying raw data. First, Mr. Weiss presented the per capita health care expenditures in those states with COPN compared to those without COPN. Next, he provided the per capita health care expenditures in states that have discontinued their COPN programs. Finally, Mr. Weiss presented the availability of hospital beds and ambulatory surgical centers in states with and without COPN programs.  

Mr. Weiss stressed when reviewing the data he presented that it is important for the Work Group to consider all contributing factors. A Work Group member asked if the study controlled for other factors. Mr. Weiss answered no. Ms. Oswalt noted when reviewing this data it is important to remember that shortages occur because of a lack of a market; she stated that providers don't locate in certain areas because they would not be able to survive. She stated it is important the Work Group is realistic about what COPN can and can't do. Ms. Mary Mannix asked Mr. Weiss why Virginia expenditures are lower than non-COPN states. Mr. Weiss stated again that the study is observational and he does not know why the disparity occurs. 

Mr. Suddreth noted that some of the states listed as non-COPN states within Mr. Weiss's presentation have moratoriums on facilities and services and are actually more restrictive than COPN states. Dr. Trump also noted that the data regarding spending per capita is not adjusted for population age and other factors. Dr. Trump observed that certain states have older populations and that can have an effect on per capita expenditures. Dr. Hamrick also noted that Virginia physicians are conservative when diagnosing and treating which may also be reflected within the data. Hearing no further questions, the Work Group thanked Mr. Weiss and moved on to public comment. 

There was no public comment.  

The Work Group then moved on to the framework document. Ms. Hardy noted that there are three potential scenarios laid out within the framework document: 1) to retain COPN as is; 2) to retain COPN but with modifications; or 3) eliminate COPN. She stated she wanted to hear from each member now and members should submit longer comment to Joe Hilbert via email by October 10th. Finally Ms. Hardy concluded that the October meeting shall be an extensive public hearing and it is her hope that there will be public comment. Dr. Byrd asked how the Group will determine the recommendation(s) it makes, whether it shall be majority rule. Ms. Hardy stated that the Work Group shall have to come to a consensus. 

Secretary Hazel began the conversation stating that it is well accepted the Work Group likely will not retain COPN as is. So he asked that the Work Group focus on Scenario 2 which is to retain COPN but with modification. Secretary Hazel began the conversation by asking what would be necessary to update the SMFP. Mr. Suddreth noted that a planning document requires resources and a lot of staff. Pamela Sutton-Wallace asked how the SMFP can be linked to the metrics Dr. Levine presented to the Work Group. Ms. Karen Cameron stated the Work Group should look into integrating the SMFP into a greater resource plan and that there ought to be community based individuals involved in developing both. Ms. Cameron noted that charity care conditioning must be considered especially in light of Virginia’s option for increased coverage under the Affordable Care Act (ACA). Ms. Marry Mannix noted that services and resources must be kept in perspective, rather than just facilities. Secretary Hazel also noted that the Work Group must remember that the Commonwealth cannot mandate services absent payments. 

Ms. Jamie Baskerville Martin noted that currently there is a lack of specificity within the SMFP and there is difficulty in the required process of updating it. She would like to see a more regular and seamless update and more specifics regarding technology. 

Next the Work Group discussed exemptions, specifically, anything that shouldn't be included in COPN review. Mr. C. Burke King stated that he believes the marketplace should be allowed to determine which services exist, and that the marketplace is a much better determinant than a work group in Richmond trying to put together an SMFP. Mr. Suddreth stated that in theory, the marketplace would put facilities where they are needed, but in practice that is not the case.  Mr. Suddreth stated that Virginia needs COPN and the SMFP. 

Dr. Byrd suggested a blended approach. He stated that it's not reasonable to get rid of the COPN program completely however there is certainly room to improve. He noted that deductibles keep going up and there is not enough competition within the marketplace. He suggested looking at imaging services first and then moving towards ambulatory care. He noted that physical health is important but so is financial health as individuals do not seek out healthcare if they cannot afford it. Ms. Hardy argued that Scenario 2 isn't meant to be tinkering around the edges. 

Ms. Pamela Sutton-Wallace asked how the Work Group can integrate quality into the COPN process.  Dr. Byrd suggested utilizing conditioning to require high quality and lower costs and noted that mental health care facilities should be a focus. Secretary Hazel noted that the shortage of mental health care facilities in the state is due to a lack of providers and incentives are necessary to cure the problem. Mr. Keefe stated that COPN is not limiting access to mental health, and noted that is a funding issue. 

Ms. Karen Cameron asked if additional staff for the COPN program is off the table. Secretary Hazel advised the Work Group should reach consensus on what recommendations the group should make prior to determining what level of staff and funding is necessary. Mr. C. Burke King stated it is his opinion that acute care hospitals should be carved out of COPN review. He stated high end services such as transplants and any areas where funneling a higher number of patients to one area creates a higher quality of care should remain under COPN review. 

Secretary Hazel then asked the group if they have any comments regarding improvements to the application process. Mr. Suddreth asked why a new COPN review is necessary for equipment replacement especially if it's within the same jurisdiction. Ms. Jamie Baskerville Martin noted that access can vary drastically across a jurisdiction. Ms. Karen Cameron stated that Virginia has a unique application process and noted that an application deadline for changes to an application upon completeness review should be considered to speed up the review and make the review process fairer to competitors. Ms. Mary Mannix suggested that there should be greater use of the expedited review. 

Secretary Hazel then moved the conversation on to revisions to COPN conditioning. Ms. Oswalt noted that there should be more clarification regarding charity care conditioning and it should be measured in some other means than the dollar value of care. Secretary Hazel stated that he would like to see Relative Value Units (RVUs) and Medicare multipliers in Virginia used to measure charity care. Ms. Pamela Sutton-Wallace stated that conditioning is one area where the Work Group can "incent" what isn't naturally incentivized. 

Then the Work Group moved on to Post-COPN Approval Monitoring and Compliance. Ms. Oswalt stated that currently there are not enough resources to allow for post approval monitoring and compliance and argued there should be. Secretary Hazel asked what the group would think of a "Loser pays" provision within the Code. Ms. Karen Cameron expressed concern regarding such a provision as it may prevent some from having their day in court. Ms. Martin noted such a provision would be difficult to enforce. Ms. Hardy stated such a provision should be considered as some applicants utilize litigation to "game the system." Ms. Cameron asked DCOPN to report next meeting how many COPN cases have gone to court next meeting. 

The Work Group wrapped up their conversation and Ms. Hardy stated that it is really important for members of the Work Group to share what they really think and encouraged more public comment. Ms. Hardy noted that Work Group members should send any additional comments to Mr. Hilbert via email by October 10th. Mr. Hilbert noted he will send out a synopsis of all collected comments before the next meeting, which will be held on October 27th. 

The meeting was adjourned. 
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