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History 


Alternative onsite sewage systems are defined in the Code of Virginia (§ 32.1-163, effective 7/1/09) and generally include systems which employ bio-mechanical (i.e. not a septic tank) treatment devices and/or pressure distribution of effluent to the soil.  They also include large onsite sewage systems typically referred to as “mass drainfields.”  Very few alternative onsite sewage systems were installed prior to 1982.  VDH estimates there are as many as 60,000 of these systems in the Commonwealth today.  

The Board of Health’s current regulations (Sewage Handling and Disposal Regulations, 12VAC5-610, the “Regulations”) contain relatively few performance requirements for alternative systems and no operation and maintenance (O&M) requirements beyond the basic regulatory requirement that an owner must maintain the system so that it does not “fail.”  In 2000 the Board of Health began the process of promulgating final regulations that will include performance and O&M requirements for alternative onsite systems.  That regulatory effort has stretched to the present for various reasons, including opposition to some performance requirements because of potential economic impacts.  The Board of Health has published several Notices of Intended Regulatory Action, the most recent on October 13, 2008. 

VDH policies encourage owners to properly maintain alternative systems by hiring competent private operators.  Some owners of alternative onsite sewage systems have voluntarily entered into maintenance agreements with companies that sell and service alternative onsite sewage systems and components.  However, the fact that there are no enforceable, regulatory requirements for O&M and performance of alternative systems at the state level has become a political issue.  Many recent legislative changes affect state and local regulation of alternative onsite sewage systems:
2007: Conventional and alternative onsite systems defined (Va. Code § 32.1-163, effective 7/1/09).  Board of Health required to establish a program for O&M of alternative systems- the O&M program must require the owner to have the system operated by a licensed operator and visited by the operator as specified in the operating permit, it must require the operator to make reports via a web-based information system that VDH develops and utilizes for tracking, and it must require the operator to pay a fee of $1 at the time a report is filed (Va. Code § 32.1-164.H, effective 7/1/09).  Board of Health directed to establish a schedule of civil penalties for violations of the Board’s regulations (Va. Code § 32.1-164.I, effective 7/1/08).  Authorized Onsite Soil Evaluator program moved from VDH to the Department of Professional and Occupational Regulation (DPOR) as a licensing program.  DPOR required to establish licensing requirements for operators and installers of alternative onsite sewage systems (Acts of Assembly, 2007, Ch. 892, effective 7/1/09).

2008:  VDH required to accept designs from a professional engineer as long as those designs are compliant with standard engineering practice and performance requirements established by the Board and those horizontal setback requirements necessary to protect the public health and the environment.  The designs do not necessarily have to comply with the Board of Health’s regulations and they must reflect that degree of skill and care ordinarily exercised by licensed members of the engineering profession practicing at the time of performance.  All of the designs submitted by engineers pursuant to the statute have been for alternative systems (§ 32.1-163.6, effective 7/1/08).  Exemption from the licensing requirements for professional engineers that allows licensed onsite soil evaluators to design certain conventional and alternative onsite sewage systems (Va. Code § 54.1-402.A.11, effective 7/1/08).
2009:  Local governments prevented from prohibiting the use of alternative onsite sewage systems that are approved by VDH; local governments prevented from establishing maintenance standards and requirements for alternative onsite sewage systems that exceed those allowed under or established by the State Board of Health (Acts of Assembly, 2009, Ch. 786).  An enactment clause in this legislation makes these requirements effective 30 days after the Board of Health promulgates final regulations for operation and maintenance of alternative onsite sewage systems.  Another enactment clause (effective 7/1/09) requires the Board to require each manufacturer of alternative onsite systems to provide operation and maintenance instructions for the Board’s approval.  Until final regulations are in place, owners are required to operate alternative onsite systems in accordance with those instructions, local ordinances, or any applicable regulation or VDH policy, whichever is more stringent.  Board of Health required to promulgate regulations within 280 days to establish performance requirements and horizontal setbacks necessary to protect public health and the environment for alternative systems permitted pursuant to the Board's regulations. The emergency regulations must include a requirement for a comment period of at least 30 days, pursuant to the Administrative Process Act and shall contain operation and maintenance requirements consistent with the requirements for alternative onsite sewage systems contained in the Code (Acts of Assembly, 2009, Ch. 220).  
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