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Regulations for Alternative Onsite Sewage Systems: 12VAC5-613

State Board of Health/Virginia Department of Health

Summary of Public Comments and Agency Responses

June 9, 2010

	Summary of Comments
	Agency Response

	One person commented that the Emergency Regulation does not require an owner to repair the alternative onsite sewage system when repairs are necessary.  This person thought VDH could only require repairs of failing onsite sewage systems.  The person suggested VDH develop categories for different problems, which has been successful in Loudoun County.
	

	One person commented that the civil penalty regulations must be implemented to support compliance issues.  Certain corrective measures do not require criminal prosecution.
	

	One person wrote that the Emergency Regulation is straying from Title 32.1-164.H of the Code of Virginia.  This person thought that VDH’s proposed management system would be cumbersome and did not meet all of the requirements of the Code.
A second person thought VDH’s information system (VENIS) did not allow pre-notification to operators and owners as required by the Code of Virginia.  This person suggested the replacement regulations should allow operators to use proprietary technology and software to integrate their database information to VDH’s VENIS.  This person noted his database has over 1,500 records in a specific proprietary software system and duplicating data entry would add a significant cost to doing business.

	

	One person wrote that performance based regulations should be separate from the operation and maintenance regulations.
	

	One person wrote that the requirement for treatment level 2 (TL-2) should not be based on flows.  For example, large alternative onsite sewage systems (AOSSs), or those with flows greater than 1,000 gallons per day, require treatment level 3 (TL-3).
	

	One person thought that VDH should not charge operators to submit electronic reports.
	

	One person thought Section 70.9 of the Emergency Regulations conflicted with Table 2.
	

	Two people thought TL-3 and disinfection for repairing sewage systems was cost prohibitive.  One person noted that the Alternative Discharging Regulations for Single Family Residences allowed TL-2 and disinfection.  The other person thought that homeowners would seek more waivers.  One person felt that owners discharging septic tank effluent should be allowed to discharge TL-2 without disinfection.
	

	One person thought that the Emergency Regulations should not supersede the Sewage Handling and Disposal Regulations and existing agency policies.
	

	One person thought small alternative onsite sewage systems (AOSSs) should be visited more frequently than once per year.  This person reported that there were a multitude of issues that could arise during a 12-month period that could drastically affect the system’s operation.
	

	VDH received one comment asking that the definition of “maintenance” exclude replacement of pumps and motors.  This commenter noted that replacement of pumps and motors without an inspection has resulted in drip irrigation and low pressure distribution systems being operated in violation of their permits.
	

	Two people thought that requiring mounding calculations for small AOSSs was not appropriate.  One person thought the requirement was unnecessary and too burdensome.  A second person thought calculations had too many variables and could be manipulated such that results were meaningless.  
A third person thought water mounding calculations could be considered the practice of engineering and would handicap alternative onsite sewage system professionals.  This person thought there was insufficient information to substantiate the need for calculations. 
	

	One person commented that the regulations allowed treated sewage to be discharged directly into the watertable within inadequate monitoring based on the commenter’s experience working with alternative discharging systems.  This person expressed concern that pathogens could travel significant distances when treated sewage was discharged directly into the watertable.  This person also felt that builders, owners, designers, installers, regulators, and operators would not be able to quickly resolve problems with alternative systems since blame and finger-pointing would likely occur.  This person stated that he did not support the regulations because the regulations only enforced an “end-of-pipe” treatment standard and virtually ignored performance of the dispersal field. 
	

	For alternative systems installed prior to July 1, 2009, one person commented that owners should be required to have their system initially inspected or certified by a licensed operator.  Thereafter, these owners could certify or attest in writing that their systems are operating with the design and permit annually without hiring a licensed operator.
This commenter also thought that alternative systems installed prior to July 1, 2009 should be required to have their system inspected and certified by a licensed operator upon sale of the property and to completely follow all applicable regulations (i.e., maintain a relationship with an operator and sampling).   
	

	One person commented that Section 70.B of the regulations was confusing and needed clarification.
	

	One person commented that Section 30.H of the regulations was unlawful and added burdens on professional engineers that were not required by Title 32.1-163.6 of the Code of Virginia.  

This person commented that standard engineering practice was not defined and further use of the phrase was meaningless because it was not defined.  The commenter wrote that standard engineering practice could not be adequately addressed; as such, the regulation was a prescriptive manual for non-engineers.  This person wrote that standard engineering practice was based on sound science and that the regulations have not always been consistent with current science.  This person thought professional engineers were being judged by a moving target because designs had to comply with the regulations and standard engineering practice, which was more strict than non-engineer design evaluations.

 The commenter thought Section 70.A.7.b pushed non-engineers into designing systems for which they were not authorized to design.  

This person thought Part II, A.7, Table 1 was a prescriptive loading rate schedule that improperly prohibited engineers from using different loading rates based on standard engineering practice or the manufacturer’s design guidance.  This person suggested that professional engineers should be allowed to use loading rates prescribed in North Carolina that allowed for soil permeability measurements with a prescribed safety factor. 

The commenter thought Section 70.A.9 should be changed to allow use of non-naturally occurring fill material.  The person wrote that non-naturally occurring fill material could provide adequate treatment of sewage if found to be standard engineering practice or scientific consensus accepted its use.  The commenter wrote that soil used for earthen dams, landfills, and fill material used for Wisconsin sand mounds had known permeability and structural properties.  The commenter further noted that the EPA Onsite Wastewater Treatment Systems Manual described systems that used fill material.  The commenter thought VDH should provide a nationally accepted scientific basis for requiring naturally occurring soil and explain why appropriately characterized fill could not provide adequate treatment. 
The commenter wrote that Section 70.A.11 was the only new performance requirement that an engineer should be required to meet.  He felt the remainder of the regulation was a prescriptive cookbook for non-engineered designs. 

The commenter believed the regulation and VDH policy #147 favored a select number of manufacturers, limited free market processes, and inhibited technology growth.
The commenter wrote that Section 70.A.10 and Section 70.C was an inappropriate limit and instruction to professional engineers.

The commenter wrote that non-engineers could not submit calculations for any design that was less than 18-inches to a soil limiting feature. 

The commenter wrote that Section 80 and its reference to 40 CFR Part 136 was too vague to be of use.  The person felt that the regulation should specify who should collect samples.  The commenter thought persons who collected samples should not have a conflict of interest in the system’s performance.  The commenter wrote that Section 80.D did not comply with the requirements to collect and report samples as referenced by 40 CFR Part 136.  The commenter thought that the regulation could allow 15 to 45 days for a sample to sit in an unspecified location.
The commenter suggested that Section 90 of the regulation should require measurement of BOD, TSS, and fecal coliforms to adequately protect public health and the environment.
	

	Staff from the Department of Environmental Quality (DEQ) commented that the regulation might create a jurisdictional conflict between DEQ and VDH for certain alternative systems.  Specifically, Table 2 in 12VAC5-613-70.A.12 of the emergency regulation allows a vertical separation of ≤12” from the point of effluent discharge to limiting features for effluent meeting essentially tertiary treatment (TL-3) with disinfection.  This provision may result in a discharge of effluent directly to the water table, which could be a potential discharge to state waters.
 

Staff from DEQ recommended the regulations require a minimum separation distance between the effluent discharge and the watertable that would not result in a discharge to state waters.  In those cases where effluent was discharged into the watertable, the VDH regulations should refer the owner of the system to DEQ to determine what, if any, additional permits might be necessary. 
 

Staff from DEQ wrote that Section 70.A.10 required the designer of certain alternative systems to demonstrate through calculations “that water mounding will not adversely affect the functioning of the soil treatment area, that hydraulic failure will not occur, and that adequate vertical separation will be maintained to ensure the performance requirements of this chapter are met.”  Staff wrote that Section 70.A.10 do not require the designer to address impacts to ground water quality that may result from water mounding.  Staff were concerned that the regulations do not acknowledge potential ground water impacts that may result from these systems and their capability to comply with the Ground Water Standards (9VAC25-280) of the State Water Control Board.  
Staff recommended that Section 70.A.10 be revised to require demonstration of an AOSS’ ability to comply with the Ground Water Standards (9VAC25-280) in addition to the other demonstration requirements contained in this provision, and with the assistance of DEQ, determine the appropriate ground water standards to apply to domestic AOSS discharges.
	

	One commenter wrote that the hydraulic area loading rates in the Sewage Handling and Disposal Regulations increased by a factor of 3.58 for TL-2, and by a factor of 4.48 for TL-3.  This person commented that all good engineering was based on science, studies, and research.  The commenter asked for the supporting documentation for the loading rates.
	


