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= pur

pose of the law is to prevent the
ctmngalwayshavmg their way” ovi.c saq
-~ = Without law, civilization dies” wewsroksayig

- B 2Good law: means good order” 4

ﬁstotleﬁiiﬂrﬂ:iiif




On the other hand...

- B | 3ws are made by

[Ne congueror;, dril

- accepted by the

~ conguered™ 4 . venken 199

-~ B Y| aw never made

~_men a bit more just”

Thoreau, 1849

- " Jf the lay

dw'supposes

e ‘a.ﬁaaclﬂ\ﬂr
Bumble, “the law is a

/[

:a sswiﬁ'jat[esﬁlﬁk ensin_ Oliver Twist,
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1000
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___Negligence | ntentional [ orts

Assault

Sattery

alse Imprisonmen

ioel/slander

respass

nfliction o

Emotional Distress




'm Going to SUE YOU!




REMEMBER

- ® ANY person: with the filing fee can sue

anybody, anytime, without a lawyer
~ B o be successtul:
= valid cause of action
= prougnt timely. E
B must have admissible evidence to prove claim







Negligence

- B YJnintended tort” =

- = Flements

B |egal duty to conform to a certain standard o

conduc! gédsutayg

dilure to conform to that standard (breach)

m gctual loss (damage) B

B causal connection between the breach and

INjury. (proximate cause)




Standard of Care

- A

Applies to everyone

- = Flexible enough to account f t

‘or the
individual A

- = abijlity to

) DEFCEIVE FisK

= ability to act

B Circumst

tancess 02020200000




“Standard of: Care”

- ® The established approach to medical care

that is considered appropriate, prudent

- and in the best interests of patients within

~ @ geographic; areai as derived: by the

physicians responsi

vle for the delivery ani

inad

- oversight of that care




B measured against a hypothetical ordinary,

@@seﬂabie,3ﬂa|dﬁ43L3er§eﬂ;wjﬂaéa meg@r

SLANCES

ihe same circum:

B o what the ORP: wou

uld not

® fail to do what the

[

‘woul




= 3 degrees of negligence

- B Simple, or “ordinary”

- B Groess negligence

= Willful or wanton misconduct




- Gross negligence - an utter disregard of
- prudence amounting to complete
- nheglect of the safety of another. Itis
- a heedless and palpable violation of

~ legal duty respecting the rights of;

would shock fair-minded men.
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WHY dees it matter?

-~ Some

nave immunity from acts of ordinary. /
simple negligence L :




[ negligence Is proven....

~ You STILL must prove: that the NEGLIGENT
ACT caused damage i *




Damages

o

mpensatory. - te: make “whole”

B medical expenses

® [ost wages / lost earninc

B gppliances (crutches, etc.)

® paini and: suffering




Reminder

~ = Negligence is an unintentional tort
- = Jntentional Torts
s R:
m | |
= [respass =
m [ntentional infliction of emotional distress




Intentional Torts

- = Assault -

placing In fear of:

- = Battery

Dattery

m =

| touching




Intentional Trorts

- B F3lse Imprisonment - "the direct restraint
DY ONE PErson of: |

the physical liberty: of
- another without adeguate legal

- justification."




Damages

Compensatory.

B nominal damage is presumed

= plaintifif is entitled toran awarc

~ B Pypitive

- mpynish for intentional misconduct or rec!

-~ pehavior

B serve as an example to rest of society.




Defenses to Intentional Torts

Consent

- B Necessity




Phases of a Lawsuit

- = Pre-filing

" Post-filing .

" Trial

~ = Post-trial




\What do lawyers do?

- B | aw school teaches youito ‘think likea
awyer i
- ® Fygluate BOTH sides of a petential claim
= Distrust what your client tells you
‘Can you prove It?

If not, will anybody: believe them?




Pre-filing Phase

- = [nvestigation of claim

® interview witnesses. i

- = obtain medical records

B dentify potential defendantss
~ ® Demand let

etter
- ® Splect venue




Post-filing Phase

- ® [jle suit and have served

~ B Djscoevery.

B

‘errogatories :

= Reguest for Production

1V

upon written questions




Post-filing Phase

H

Request for Admissions

m Request for Independent Medical Examination




Post-filing Phase

'rial motions

® Motion to Dismiss +

® Motions to Compel Discovery

= Motion for Summary Judgment

m Motions /n limine




Post-filing Phase

- ® Negotiation

E—

Offer of Judgment by defendant

~ = High// Low Agreement

= Pre-

rial Hearing




Trial Phase

~ B Jury selection

B yoir dire

HD

AtEMENLS

g@aimqffﬁgc:aseqﬂzc niel

=

= direct examination of plaintiff’s witnesses

B cross-examination by defense




Trial Phase

~ ® Motion to: Strike

B Defendant’s case in chief
B direct examina

[ion 0 '?eaaia ani
B cross-examination k

~ B Rebhuttal

- = Surrebutta

iS witnesses

- ® Motion to Strike




Trial Phase

- m ]

ury: instructions

Closing arguments

~ B \erdict




Post-trial Phase

u Motions

m new. trial

- = gdditur

B remittitur




ppeal




Why do:people sue?










How: Does This Affect ME?




How: Does This Affect ME?




- B You have facts that are relevant —

= May help prove

= May help disprove
B YoU are (presumably) disinterested in the
~ outcome :

~ ® You are (presumably) more believable

than the "general public’




Your Testimony

DosItion

® At trial




VWho has o preve what?

- B Criminal case m—
E— msewieiaﬂjaausL3rﬁye$eyeﬂd;ajeaseﬂabje
doubt
Nﬁj'jhesameasj:)eyﬁndﬂﬂjoubt 7
~ = Cjvil case
B plaintifi must prove by a preponderance of
the evidence

More likely than not
~ = Burdens can shi




~ Howdo you

Orove your case?




Presumptions

~ m | etter regularly addressed and mailed
~ m \/ehijcle stopped struck from; rear
~ ® \/iolent death from external means
~ = Apsent for 7 years |
~ = Will'in possession: of deceased not found

= Employee in accident driving employer’s
vehicle
= BAC above 0.06




What about the other stuff???




MBI, L

‘}’ ERLE STANLEY GARDNER

==am THE CASE OF
THE ROLLING BONES

A PERRY MASON MYSTERY o .

COMPLETE
AMND

UNABRIDGED

Q‘h,
g |




- = Witness testimony.

- B Regl| evidence

document

nicture off deceased

= P/

onstrative evidence

- m gbtained to illustrate the case

models

diagrams




- B Jhere are

imits to admissibility: of
evidence 4




= Admissibility off evidence is governed by
‘ules
® Federal Rules off Evidence
= State law “rules”
-~ common law

some statutes

B Party must object or inadmissible evidence
may be admitted AND. considered by the
ity f







I, T,

I

~ ® Incompetent

" Jrrelevant

B [mmateria




- B [ncompetent

B witness not permi

ed to testify to fac

7))

testimony: by felon

-~ testimony: by child

testimony by one with personal interest in

outcome

" TODAY: most former

TR
%
o

y limiting rules

spousal testimony:

“holographic wills

“dead man’s statute




- = Jrrelevant (or immaterial)

Mﬂterﬂanneazed

3rGBGSIt1GHﬂT4ﬂ‘j

material - Ifi t

ERLelE

act IS O

charge, claim or C

efense in the case

“consequence toea ===

® if not relevant and material, the evide

not admitted




- ® Modern Rule

B withess/evidence must be competent
~ B oyjdence must be relevant
- probative; (relevant)

of consequence (material)

m all depends on the law invol

ved iniyour case




Types of Evidence

-~ ®m Fact

~ ® Opinion (or the conclusions drawn by: the
withess) A

= [Qy opinion

B expert opinion




Types of Fact Evidence

~ E Direct

- B Cjrcumstantial




- = Direct Evidence
= T saw Jay kill Jane” 1
® Trier of fact must only decide if he/she
Jelieves the witness




- B Cjrcumstantial Evidence —

= "] saw Jay running away: from: where Jane
was killed” :

B [rier ofi fact must decide

whether to believe the witness, AND
whether the evidence increases the pro
that Jay was the assailant

® Problem: circumstances can lead to more than

one conclusion S —

o

ability




-~ m [n all cases the court must first decide if

the evidence is “relevant™
B Some evidence may be admitted for some
reasons and refused admission for others
Prior convictions used to increase punishment




- ® Fvjdence that is not relevant is
iInadmissible i

~ B Relevant evidence is presumed to be

admissible, unless ...




Grounds for Exclusion

= Probative value outweighed: by the danger
~_ of prejudice

~ ® Confusion of Issues
- = Misleading to Jury:
- ® Unpaue aelay, waste of: ti

= Needless presentation of cumulative
evidence

ik
L
?




Limited Admissibility

e

naracter evidence - where you want thL =

trier of fact

t to Infer ac

ts in accordance
with: past events :

B quto accident

B assault and battery

B |arceny.




Limited Admissibility.

w

- = Habit




Limited Admissibility

ther bad acts

Other similar incidents 4

B cyidence of repalrs




IHearsay

- ® Hesaid, she said’

- ® NOT reliable




[Hearsay

~ = A witness testifying

- B Repeats what someone said

- B Qutside the courtroom

- " Port

1€ purpose of proving what v

ﬂutﬁdaﬁﬁaﬁfﬁemag rue :

~ = (The person that said it isn’t there)




[Hearsay

= Heagrsay is inadmissible

® The “real” w

E itness. is not available for cross-

-~ examination to: test

efects in perception

efects infmemory

a -%

@E@tﬁﬁlﬂt@ﬂwﬁ?ﬁveraﬁty—

-%\

efects in transmission




[Hearsay

= Not all extra-judicial statements are
Nearsay.
0 Show. effect on listener
m those that show knowledge of fact or
condition B
A - “That's dangerous” =

B - "I don't care”

= state of mind




[Hearsay Exceplions

- ® Exceptions to the |

H |

earsay Rule

rior Inconsistent s

[atements

-~ ®5S50meE;

LEML SLAtEMENLS

-

Darty: admissions

B party conduct




[Hearsay: Exceptions

H |

present sense Impressions

~ E eycited utterance. 5
B cxisting mental, emotional or physical
condition
‘Includes “state of mind”




[Hearsay Exceplions

H |

nast recorded recollection (no current
memory) =

B present recollection refreshed (you now
rememper)

= S




[Hearsay: Exceptions

prior testimony

witness must be unavailable

Same |

Darties

- Opportunity: for cross-examination.




[Hearsay: Exceptions

B dying declaration

Person must think they are going to die
They ¢

o not actually have to di

e




Impeachment

- B Fyidence tending to discredit the witness’s.
testimony.

- E defects in perception

B defects in memory
B defects In sincerity: or veracity: (i
B defects in transmission

Q)
&

(e
dL




Impeachment Evidence

B Bad character or dishonesty:
-~ B criminal conviction

= prior dishones

" Had re

eputation for truthfulness




Impeachment Evidence

= Showing bias

® Friends or family £

® Blusiness partners

= Similarly: situated

m Pajd for testimony.

m Always testify fior the: plaintifi




Impeachment Evidence

B Self-contradiction

N

Prior Inconsistent s

[atement




Privilege

- = Privileged communications
LMaygaeszIGleszambatiyp

ﬂ'h@jesttéstlmony

pal or relationsnip:

-%Areexc uded because society wishes to

ﬁPresence off third party negates th

rivilege




Privilege

= Privilege belongs to the “holder”

- B Privilege may be waived by the holder

~ ® Typical privileges:

m Attorney - client

B SpPOUISE

= physician - patient

B priest - penitent




Privilege

- ® Spousal communications

® old days - husband and wife incompetent to =
iestify against the other

" now limited by statute
" confi

(‘H

ential communications

= during marriage

= does not apply
child abuse

‘Where one spouse has cause of action against the

other




Privilege

~ B Physician and Patient
-~ Eolddays-no |

Drivilege
- = py statute or rule of court

B different state to state
B \irginia

licensed |

not required to testify in any civil action
about information acquire W i€attendmr—*
examining or treating the p: =




Privilege

~ B Jfa privilege is claimed, |
decide if |

the court will

the claimiis valid

~ = [fthe court orders disclosure, the

Information must be disclosed

-~ EQOryoucansitinj

ail'until you ¢

i




Opinion

B gpinions of withesses are generally

inadmissible

~ B witnesses can testify to facts only, not

opinions or conclusions

- EWj messaaaay QE$T£VEHEEE|HCJ’£T:HJE€SH fying

/4

-~ to the "ultim ssue




“Fact” vs. Opinion

- = Eyidence inadmissible IE .

= witness can relate details that will provide the
jury: withran adequate understanding of the

matter, AND
the jury is as well qualified to draw ir
rom the detalls as the witness:

‘erences.

I HH‘E\




Opinion

& |3y (non-expert) opinion

B Wwitness cannot adec

quately convey. the

iInformation they have

' Sanity. or mental ca

pacity (in some: cases)

value of property

‘liness or suffering

- SPEEC

distan




Opinion

B | ay opinions that are often not permitted
= Age 4 :

‘ntoxication -

Usually.

Decause whet

el or Not the person:is
‘Intoxicated” is the ultimate issue:.




Opinion

- = “Expert” opinion always admissible when
subject matter not within the range of
- COmMMmon experience

~ = [ff subject matter within the range of
cCoOmMmon experience, expert opinion Is
~ often not admissible

m[.e. speed




Opinion

- ® \What Is an expert?

~ ® One with special knowledge of any subject

= \When: that

it knowledge may: aid the jury
= may be c

ualified because of

formal education

jobrexperience

“hobby




- =7 jve” witnesses

H |

re-trial discovery

B pre-trial motions hearings

= {ria




Pre-trial Discovery

~ ® Party (you are suing or being sued)

" nterrogatories

B reguest for admissions

B requests for production

= mental / physical exam

- ® Party and witnesses

B deposition




Deposition

-~ B Jestimony: under oath =
~ & [n front of a Court Reporter
B Examination by “opposing” attorn ey
- ® NO judge present

J D

~ B Ryles of evidence DO N@TﬁBTPPﬁ( :

B except for objections to the form of guestion

Fquestmnsmayseekﬂnformat1on111at¢nay not
-~ be admissible at tria E




Deposition

- = \Why take a deposition?

B Eind out what you: know

B Find out who else might know: something

B Pin yourdown: tora specific “story”

B Find out iff you have any “bias™

B “Sjze you up”

B You're getting paid by the hour




Deposition

- ® Attorneys anc

witnesses often

underestimate the

importance of

- preparing for a

deposition

= if you don't

remember nuthin’

4
[Ney cant find out

nuthin neither™




Danger Danger Danger

-~ ® You are NOT smarter than the lawyer

asking you: guestions

/D

~ = Apy weak attempts at humor will be lost |

the cold, written: record

ﬁﬂ_ijguqaiayagameszanc aehedaefare trial,

J;

the only testimony: that will be hearc

fro

you IS your deposition testimony




Deposition

B YOour purpose. IS

0 give facts as you know

them

~ ® Do not withhold information

~ = Do not slant information f;

@@]Zag am SC

dlNYORE

- ® Do not give your opinion unless:

- specifically asked

® Probably not aamissi

Dle

DIas

= May show your |




Deposition

- = NEVER state facts you do not know
-~ EpPonot!

ry: to “explain” the answer

- B[ don't know”

zﬂ%ﬁ

on't recall”




Deposition

B Gjve information that YOU have —

- B do not turn; to your a

orney. for the

information

B do not ask another: |

party or withess fgrghe

informatien

with you, you may

= IF you have the information but do not have it

offer to provide that through your attorney: later

-consult witl
nave them offer the same

1. your attorney: at

ter ti

g[s=e

eposition and




Deposition

= Should you: bring your |

le?

B | et them ask |

m Se |

or the documents? OR

' prepared?

.




Deposition

- = Don't get mad
~ B [fyour attorney starts to speak,
* SHUT UP
B problem with wording of guestion

B privilege




Deposition

B You may take your time inianswering

jBeﬂa@taﬁswerdaejquesﬁ@ﬁgf@u wish you
1ad been: asked p

~ ® Do not volunteer facts for w.

- not 9een;askecl a(BHT

Aich your
Jemmpieteg




ALWAYS TELL THE TRUTH




Deposition

- B Expect

iographical /educational’ G

uestions

B Fact guestions n

PINIGN: questions

=Ishing expeditions”




Opinien Questions

- B Opinion based on examination and =
treatment of patient

~ B "Hypothetical® question

~ B Opinion based on testimony: heard inicourt:

~ = Opinion based oni review of medical record




Opinion Questions

" Defending against “experts™

® Prevent testimony. h

Disqualify: the expert

Attack the “found

Jdation”




Attack the testimony.

Facts in error (basis for opinion):

' Basis leads to more ti

Nan one conclusion

Opinion not proper |

Dased On facts




change facts







Trial

= \Why were you subpoenaed?

side?

By which

- E (Contact th

€ alttorney.

B Arrange time for testimony




- = Dress professionally

= Arrive early.

- B Jdentify yourself

~ " Look fior where you will be expected to.
walt

P FBA ﬁ




Trial

- B Rules of evidence apply to trial testimony.
~ m \\\itnesses may. be excluded

= do not discuss your testimony with other
WITNESSES

- ® \When called
- B opter the courtroom
m follow the judges instructions

m “Swear or Affirm”




Trial

- 8 Y| eading” questions not permitted on

direct examination

il%iaﬁﬁegﬁrgaﬁﬂ@aaﬂsweﬂﬂg

~ m V|gke

%Pﬂﬁeleaﬂy:s owly, and |

- thejury tohearyou =

- ® Use plain English




Trial

- B | eading questions are permitted on cross-
- examination

- ®purpoese - to/limit answerto "yes” or no”
" I the question cannot be answered yes orno,
say: SO

- = DO NOT try to spar with counsel

= the@gaosingxsounseu;an@slq/guioaplain
an answer

= if you get mad, the jury may imply bias




Trial

4._]';-[—'4

If the attorney is being a jerk, the jury will
See It 3 *

- W Fvery e

ttorney can beat a smart-a# #
Witness




Conclusion

B | ook pretty

= Be prepared

= Tell the tru

tA
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