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Beyond articulated AHPA policy previously presented, consultation with a number Association members in response to follow-up questions yielded the following additional input presented by topic. 
Recommended approaches to Certificate of Need from AHPA members 
Setting aside the political environment of the state in question, and the size and inherent capability of program staff, AHPA has found that CON programs function better if they incorporate several key aspects or elements. These distinguishing features include:
· Degree of transparency
· Ease of public involvement
· Letter of intent notice
· Batch application review
· Data driven, reliable data systems
· Population based planning
· State health plan, state medical facilities plan
· Ability to respond to technological and environmental change
Each of these topics is discussed briefly below.
Transparency
Arguably, most state CON programs have become less transparent, and less visible to the general public, over the last three decades, subsequent to the withdrawal of federal support and associated program performance requirements. Virginia COPN law and regulation provide for public hearings on all COPN applications and for regional health planning agency involvement where regional agencies exist. Both of these elements increase public visibility and awareness of the programs and provide for greater involvement by competing interests and the general public. 
The principal deficiency in the Virginia COPN program is the failure to publish on line COPN applications and related documents:  staff analyses/evaluations of these proposals, the reports of the COPN program adjudication officer in cases where an informal fact finding conference (IFFC) is held, and the COPN decision itself. 
Many states now post these and related documents online on a timely schedule and in an easily accessible form. The Virginia COPN program has much to gain by adopting similar policies and practices. Current Virginia policies and practices effectively force many interested parties to seek the COPN information they need or desire to obtain it through a lengthy freedom of information act (FOIA) filing.  

Public Involvement
Virginia COPN law and regulation provide for public hearings on all COPN applications and for regional health planning agency involvement where those agencies exist. Notices of public hearings are published is newspapers of record. Program regulations also require direct notice to known competitors by those filing COPN applications and by regional planning agencies.
These policies and practices compare favorably with CON policies and practices in most states, notably those that do not require public hearings and meetings on all applications and do not require any form of direct notification of existing and prospective service providers. 
Transparency and public involvement are important elements in maintaining program integrity and credibility.
Letter of Intent Notice
Virginia COPN law and regulation include a “letter of intent (LOI)” requirement. This feature requires COPN applicants to provide notice of their intention to seek regulatory approval to undertake a reviewable medical facility project about a month in advance of the application filing. It alerts interested parties to a potential COPN application filing and provides time for those likely to be affected to determine whether and if so how they should react to the filing. 
The Virginia LOI requirement and process compares favorably with those of most states with CON programs.
Batch Application Review
Virginia COPN law and regulation include a structured application filing and proposal review process. Applications for similar medical care facility projects may be filed twice annually (at six month intervals) in two review cycles. Proposals for similar services, facilities and medical equipment filed is the same review cycle  are considered competing applications and are reviewed contemporaneously. This “batching” of similar proposals, combined with the LOI requirement, encourages and facilitates competing COPN applications within defined public need parameters. 
Virginia’s batch application review process requirement and process compares favorably with those of most state CON programs.
Data System(s)
Effective planning and CON regulation should be data driven. Patient level data systems are essential for population based planning and regulation. Health service and health facility resource data files are needed to document service capacity and resource availability. 
Virginia has had for more than a decade a patient level data system for hospital inpatient services. It also has a standard health resource data file in the form of annual medical facility licensure survey reports. Thus, Virginia’s COPN program has ready access to both data systems and the data files they produce, but appears to rely mainly (almost exclusively) on medical facility licensing data.  There is little indication in COPN reports and decisions of use of Virginia Health Information’s patient level data to undertake population based planning and related COPN reviews.
Virginia’s COPN program has access to reliable patient level and resources data systems, but do not appear to take advantage of the patient level data system to improve health services planning and, thereby, make COPN regulation more responsive to documented public need. There appears to be opportunity for substantial improvement in this basic planning function. 
Health Plans, Population Based Planning, Evolving Healthcare Environment 
The National Health Planning and Resources Development Act (PL 93-641) required (and supported) the development of state health plans by state health planning and development agencies (SHPDAs) and corresponding regional health plans by regional health planning agencies (5 in Virginia). These plans, which documented community health status, demographic and health service use trends, and community health disparities and needs, were used to guide certificate of need regulation and the development of community health services and facilities. 
With the termination of federal support for health services planning and CON regulation in the 1980s, many states and surviving regional agencies stopped publishing these plans. The population based planning these plans reflected were an important consideration in CON regulation of the health services, facilities and equipment proposed to meet needs identified in the plans. 
Virginia is one the states that discontinued publishing a state health plan that could be used to guide CON regulation. VDH now publishes the Virginia State Medical Facilities Plan (SMFP) which focuses narrowly on medical care facilities and the major medical equipment subject to certificate of public need (COPN) review. 
Over the last two decades the Virginia SMFP itself has been reduced substantially, to the point that it is now essentially a set of facility and equipment specific service volume formulas that provide a narrow one dimensional (and indirect) view of “public need” and related considerations.    
As is the case in many states, even this less substantial planning guidance document (and the process underlying it) is not kept current. The Virginia SMFP does not contain existing (and authorized) service and facility inventories or basic demographic information.
These and related limitations make the Virginia SMFP, and the COPN program generally, ill prepared to respond to community planning and regulatory questions raised by technological change and by structural changes resulting from the elements of the affordable health act.  
As is the case in many states, it appears that the most pressing Virginia COPN program need is a supportive population based planning element that will permit the regulatory program to take on a population health focus. The need is immediate. Changes brought about by the affordable care act, such as rapid shifts in insurance plan directed patient flows, are already affecting COPN applications and service developments. Current policies and practices are ill suited to respond intelligently and effectively. 
2.   Selected State Medical Facility Plans
Some states continue to develop and publish periodically state health plans that attempt to place CON regulation in the broader context of population based planning. States CON programs with health plans and need determination standards and criteria that Virginia might consider emulating selected aspects of include Georgia, Michigan, Mississippi, and North Carolina

Georgia CON Program
Georgia’s CON program is located the state’s Office of Health Planning. In addition to managing the CON program the health planning office collects data, provides analytical support to CON review and analysis, and develops CON rules and policies for health care services.
Georgia’s health services planning and CON program information is available at:
https://dch.georgia.gov/health-planning
Michigan CON Review Standards
Arguably, Michigan’s CON review criteria and standards are the most comprehensive now in use. 
Michigan’s review standards are available at:
http://www.michigan.gov/mdhhs/0,5885,7-339-71551_2945_5106-25558--,00.html
Michigan’s CON Administrative rules are available at:
http://www.michigan.gov/documents/mdch/CON_Administrative_Rules.2_229951_7.pdf
Mississippi State Health Plan
Mississippi is one of several states that continue to produce a state health plan annually. Though not truly population based, it is substantially closer to that goal than most state medical facility plans, including the Virginia SMFP.
Mississippi’s state health plans, current and recent editions, are available at:
http://msdh.ms.gov/msdhsite/_static/resources/6045.pdf
North Carolina State Medical Facilities Plan
As in Virginia, North Carolina no longer develops a population based state health plan that can be used in CON planning and regulation. The North Carolina SMFP is worthy of examination because it is substantially more detailed and appears to have greater applicability and utility in medical facility planning a regulation than most state medical facility plans, including the Virginia SMFP. 
North Carolina’s state medical facility plans, current and recent editions, are available at:
http://www2.ncdhhs.gov/dhsr/ncsmfp/
www.ncdhhs.gov/dhsr/ncsmfp/index.html
3.   Recent Empirical Studies
The most recent “studies” that purport to be empirical analyses of the effects and results of CON regulation are the string of state specific reports produced by the Mercatus Center at George Mason University. The Mercatus report on the Virginia COPN program was endorsed and cited extensively in the Federal Trade Commission testimony presented at the August work group meeting.
AHPA is familiar with the Mercatus CON reports and with the related anti-CON activities of the Center. The CON state program coverage data used by Mercatus in its analyses was obtained from AHPA. Mercatus representatives were repeatedly cautioned by the Association that the data they were obtaining (and using) is not reliable or otherwise appropriate for their intended usage. AHPA warnings were ignored.
It is evident that the Mercatus analyses, and the conclusions and claims based on them, are without merit, essentially nonsensical. They are hardly empirical in nature or spirit. It is, or should be, evident to even the casual reader that the findings and conclusions drawn are simply not plausible. It is disappointing, but at this point not surprising, that Mercatus, the FTC, and other ideological opponents of CON regulation are prepared to advance claims bordering on the absurd in support of their doctrinaire views.
[bookmark: _GoBack]AHPA members are not aware of any additional recent reliable, truly empirical studies of CON regulation that provide definitive findings that would be helpful to the Virginia CON work group beyond those previously cited. 
  
