SEWAGE HANDLING AND DISPOSAL APPEAL REVIEW BOARD

May 17, 2006
The Sewage Handling and Disposal Appeal Review Board (the “Board”) met at 10:00 a.m. on May 17, 2006, in the General Assembly Building, Senate Room B, Richmond, Virginia.  Board members present were Stephen Thomas (Chairperson), Danny Hatch, Ronnie Thomas, Gerald Johnson and Amy Pemberton.  Assistant Attorney General John Byrum, Counsel to the Board, Donna Tiller, Acting Secretary to the Board, and Dr. Lillian Peake, District Health Director, also attended.  Witnesses sworn to give testimony included Donald Alexander, Director, Virginia Department of Health (VDH)-Division of Onsite Sewage and Water Services, Charles Shepard, Roy Anderson and Katherine Merten from the Fauquier Health Department.   Lee Smith, Appellant, was also sworn in.

One appeal was on the docket for the Board for consideration — In re:  Lee and Donna Smith, Fauquier County.  
After the meeting was called to order, the Board heard the appeal of Lee and Donna Smith, 6179 Beach Road, Fauquier County.  
The hearing opened with Allen Knapp presenting VDH’s case.  Mr. Smith moved the Board to exclude witnesses, which motion the Chairman granted.  Accordingly, Charles Shepherd, Roy Anderson Katherine Merten and Don Alexander were excluded from the hearing pending their possible testimony.  

Mr. Knapp then presented a “Motion to Quash” a document request by Mr. Smith.  Upon hearing argument in support of and opposition to such Motion, Dr. Johnson moved that the Board go into closed session pursuant to Section 2.2-3711.A.7 of the Code of Virginia for consultation with legal counsel and briefings by staff members pertaining to actual or probable litigations, and consultation with legal counsel regarding specific legal matters requiring the provision of legal advice by counsel.  Amy Pemberton seconded the Motion.  The Motion carried unanimously.  Upon request by Mr. Smith, the Chairman directed that the parties refrain from speaking to the witnesses during the closed session.
Upon reconvening the hearing, Steven Thomas moved that the Board resume open session and certify that, to the best of each member’s knowledge, (i) only public business matters lawfully exempted from opening meeting requirements by Virginia law were discussed in the closed session to which this certification applies, and (ii) only such public business matters as were identified in the motion convening the closed session were heard, discussed or considered by the Board.  Danny Hatch seconded the Motion, which carried unanimously.  

The Chairman then granted VDH’s Motion to Quash on the ground that the documents requested were irrelevant to matters subject to the hearing and/or which were within the Board’s jurisdiction.  Mr. Knapp then concluded his opening remarks. 
Upon conclusion of VDH’s opening remarks, Mr. Smith then presented the Appellants’ opening remarks.  Therein, Mr. Smith contended that Appellants had requested that VDH consider an alternative to the design presented in Appellants’ application for septic system permit.  After Mr. Smith explained such alternative and the circumstances surrounding its presentation to VDH, Stephen Thomas moved that the Board go into closed session pursuant to Section 2.2-3711.A.7 of the Code of Virginia for consultation with legal counsel and briefings by staff members pertaining to actual or probable litigations, and consultation with legal counsel regarding specific legal matters requiring the provision of legal advice by counsel.  Dr. Johnson seconded and the Motion carried unanimously.

Upon reconvening the hearings, Steven Thomas moved that the Board resume open session and certify that, to the best of each member’s knowledge, (i) only public business matters lawfully exempted from opening meeting requirements by Virginia law were discussed in the closed session to which this certification applies, and (ii) only such public business matters as were identified in the motion convening the closed session were heard, discussed or considered by the Board.  The Motion carried unanimously.  

Resuming open session, Danny Hatch moved that the Board remand the matter to the local health department for consideration of Appellants’ alternative design.  Ronnie Thomas seconded and the motion carried unanimously.  Pursuant to the Motion, the board directed the local health department to review Appellants’ proposal, as well as whatever additional documents which may be required, and render a decision on Appellants’ application for a septic system permit within forty-five (45) days of May 17, 2006.    
All business was concluded at 3:10 p.m.
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