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State Board of Health/Virginia Department of Health

Summary of Public Comments and Agency Responses

November 12, 2009

	Summary of Comments
	Agency Response

	Twenty-two persons asked VDH to include or change various definitions in Section 10.  The words and phrases included:  “design flow,” “peak flow,” “standard engineering practice,” “advanced secondary effluent,” “Ksat,” “maintenance,” “responsible management entity,” “limiting feature,” “limiting condition,” “vertical separation,” “generally approved,” “general approval,” “partially treated sewage,” “wastewater strength,” “peak flow,” “septic tank effluent,” “operation permit,” “engineered fill,” “project boundary,” “project area,” “Soil treatment area,” “secondary effluent,” “fats, oils, and grease,” “groundwater,” “organic loading rate,” “tertiary effluent,” “soil texture group,” “trench bottom loading rate,” “Small AOSS,” and “Large AOSS.”  

One person felt that engineered fill should be defined such that it provided additional treatment.  


One person felt that project area should have a recorded legal deed.

For “Large AOSS,” one person thought that average flow should be included as part of the definition.  Another person asked that the definition of large and small AOSS be changed to “…any facility or residence…”  

One person thought that requiring disinfection would kill beneficial bacteria in the soil that assists with organic and nitrate removal.

Another person asked for definitions that would allow local governments to ban use of a single sewage system serving multiple houses.  This person felt that multiple owners of a single system would be problematic.

Another person commented that the definition of “maintenance” should not include “in kind” replacement because it would be subject to abuse as some owners would switch to higher quality pumps that would not be considered “in kind.”

One person asked VDH to change the definition of vertical separation to include “naturally occurring soil” so that offsets did not include fill dirt.

One person thought that fecal counts and disinfection should be included as part of the definitions for treatment levels.

Seven persons said “loss of power” was not a reportable incident.  One person thought that “alarm event” should be removed for reporting.  Section 90 requires owners to have operators evaluate their AOSSs after a reportable incident.  Most AOSS will not work properly immediately after a power failure.  Another person thought that “reportable incident” should refer to the performance expectations in Part of the emergency regulations.
	The agency reviewed the definitions and edited or added definitions.  Some expressions are terms of art and VDH does not believe a specific definition is needed.  

Language was added to Section 60 saying that when the project area is used in the management of nitrogen, documentation must be recorded in land records to protect and preserve the land area.

The existing Sewage Handling and Disposal Regulations (SHDR) prohibit multiple owners for a single sewage system.  

Definitions for secondary effluent and tertiary effluent were deleted and replaced with Treatment Level 2 and Treatment Level 3.  The new definitions do not include ammonia-nitrate limits.  

Engineered fill is no longer referenced in the emergency regulations.  Language was added to Section 70 to require that soil or soil-like materials used to provide the required vertical separation must be designed to achieve the performance requirement of the emergency regulations.
Disinfection is an additional requirement to TL 3 under certain site conditions.

The intent of the emergency regulations is to allow transported materials (i.e. fill) to be used under limited circumstances to achieve the required vertical separations.

The agency removed “loss of power” as part of the definition for reportable incident.



	One person asked that Section 30 be removed from the regulation so alternative methods could be explored.

In Section 30.B, two people suggested that the Board of Health (BOH) include a time for owners who installed systems prior to the effective date of the regulations be provided reasonable time to come into compliance with the emergency regulations.  Another person thought that the industry did not have enough infrastructure and manpower to develop a complete inventory to implement the regulation.

Two people asked the BOH to change this section to allow localities to require more stringent requirements.

In Section 30.B, one person noted that many requirements extended beyond 12 months even though the regulations were only effective for 12 months.
	Enforcement policies will ensure that owners have reasonable time to comply.

Requirements beyond the expiration date are included to show the intent of the regulations and what may be included in the regulations that replace the emergency regulations.

Authority for local ordinances is granted to localities by the General Assembly.  The Board cannot restrict or expand local government authorities.



	One person asked for a change to Section 30.C and 30.D such that all systems would be bound to the emergency regulations, including those systems approved before the effective date of the regulation.
	Section 30.C states that sampling and performance requirements only apply to systems permitted after the effective date of the emergency regulations.  To do otherwise might cause owners with prior approvals to upgrade their system and cause a financial hardship.

	One person commented that VDH should clarify Section 30.E such that repairing a system would not require the owner to meet the new performance requirements. 
	In order to protect public health and the environment, the agency believes that when an AOSS is repaired, it should comply with the performance requirements of the current regulations, not the previous ones.  VDH issues a new operation permit for systems that are repaired.

	In Section 30.F, one person felt the phrase “deemed to comply” was not the best possible wording.  This person suggested using the phrase, “presumed to comply.”  These persons noted that if a system were not working properly but the regulation “deemed it to comply,” then VDH would have limited enforcement ability.
	VDH considered the comment and changed the regulation to read “presumed to comply.”

	In Section 30.H, one person asked VDH to include a reference that designs under § 32.1-163.6 of the Code of Virginia had to follow all other applicable regulations.  The commenter thought as written, one could conclude that the listed requirements were the only mandated needs for engineering designs.
	Section 30.H lists the only requirements in accordance with § 32.1-163.6 of the Code,.

	One person asked why Section 40 states that the emergency regulations supersede Table 5.4 of the Sewage Handling and Disposal Regulations.  This person thought non-engineers would need to use Table 5.4 for all prescriptive designs.

Another person asked for a change to Section 40 to state that the emergency regulations always control for any conflict with the Sewage Handling and Disposal Regulations.
	VDH changed Section 40 saying that the emergency regulations supersede Table 5.4 only for systems designed to disperse TL-2 and TL-3 effluent.

Section 40 states the emergency regulation will control where there is a conflict.

	In Section 50.C, one person suggested a change from “he deems” to “deemed.”
One person expressed support of Section 50 and civil penalties. 
Another person commented that Section 50 should be clarified such that the owner must pay to take follow-up samples as required by the local health department when a system malfunctions.
	Nothing in the section limits the authority of the Board to enforce the regulations.  No change needed.

	One person asked VDH to change Section 60 so that the operation permit clearly states that it is conditioned upon the owner having a relationship with an operator.  
One person noted that the court system needed to be aware of the recordation requirements or there would be problems in recording the document.

Two persons commented that the need to record operation and maintenance expectations should extend beyond Title 15.2-2157.E so that commercial systems were treated consistently with single family homes.  One person thought that the recordation should include information about maintenance, repair, and replacement.
Another person expressed support for Section 60.
	Section 60 states that the owner must establish a relationship with an operator in order to obtain an operation permit; the owner must also maintain a relationship with an operator during periods when the AOSS is in use.

The emergency regulation follows legislative and statutory requirements which do not require recording for commercial facilities.

	Four persons asked for a change to Section 60.A so that “relationship” is defined to require a maintenance contract.  Another person asked that a relationship require a document signed by the operator and owner.  

One person stated that there were an insufficient number of operators to mandate a relationship.  

One person asked that the BOH state that the relationship must be established in a manner prescribed by VDH.
Three people asked for a 5-year renewable operating permit when an annual inspection was not required.
	VDH does not see a need to require a maintenance contract.  VDH’s concern is that there is evidence that an operator has agreed to provide operation and maintenance of each system.  The form of that agreement is up to the owner and the operator.
Minimum annual inspections are required for all AOSS.  VDH believes that requiring renewable operating permits for all AOSS would add unnecessary expense and complexity to the program.  If a problem is discovered from the annual inspection, local health departments can take appropriate enforcement action, which could include voiding an existing operating permit and requiring a new operation permit.  With stakeholders, VDH will continue to evaluate whether renewable operating permits should be required for certain AOSS, such as those that exceed a certain size or complexity. 

	One person asked for a change to Section 60 to be clear that VDH will not issue an operation permit until VDH receives an operation and maintenance manual.  VDH should not issue temporary operation permits.  The owner’s copy of the operation manual should not include details about how to change the controls on the system.
	These comments can be addressed through implementation of the regulation.  Additional regulatory language is not necessary.

Section 150.A allows a temporary operating permit for up to 180 days pending completion of the O&M. VDH believes that under certain circumstances, this may be necessary to address potential economic issues, especially for large AOSS.  The owner is entitled to receive the complete O&M and not an incomplete or abbreviated copy.  

	In Section 70, one person stated that the first performance requirement for AOSS should be to prohibit the discharge of pollutants into surface and groundwater.
	Pollutants could have a number of meanings and would be difficult or impossible to enforce.

	Two persons noted a typographical error in Section 70.A.1.

One person thought that adjacent ditch could be interpreted as any distance and should be clarified what adjacent actually meant.

Another person asked for a performance expectation that all treatment units must be preceded by a septic tank with a minimum 1,000 GPD capacity.  This person also stated that the regulation should require demonstrated performance of the treatment unit for intermittent and seasonal uses.  This person also asked that timed dosing or effluent by-pass protection be included in all designs for tertiary effluent. 
	VDH corrected the typographical error. (“complete”)

For onsite systems, the intention is for the wastewater to remain underground. Any surfacing of effluent regardless of the distance is considered a failure.

For certain types of treatment, the use of a septic tank can be deleterious to the treatment unit’s performance.  While VDH agrees that intermittent and seasonal operation of treatment units is problematic, it is up to the designer to select an appropriate unit and up to the operator to make adjustments to address the intermittent operation.  The idea of effluent bypass protection (or “fail safe designs”) was discussed at the ad hoc stakeholders group but there was no consensus on this point.  The need for timed dosing is dependent on the treatment unit itself and cannot be an across the board requirement.



	Five people commented that Section 70.A.2 had incorrect wording.  The sentence should read- ‘insects exposed to raw or partially treated sewage on the ground surface is prohibited.’  The way the sentence is written, it would prohibit healthy insect communities inside components of a functioning system.
	The intent of the section as written is to prevent human exposure to pathogenic organisms via insect and animal vectors.  The agency believes the intent is clearly expressed and that it will not result in inappropriate enforcement actions.  Steps must be taken to prevent exposure of the raw effluent to insects to prevent nuisance conditions and disease transmission.  



	In Section 70.A.4, one person suggested deletion of “and peak flow anticipated” because it is covered elsewhere.

One person asked that the section be clarified to include the range of wastewater strength and peak flow.
	The comments are accurate.  No change is required.

	One person asked VDH to change Section 70.A.5 so that treatment units would not have to always produce secondary effluent. 
	Section 70.A.5 refers to treatment units and treatment unit is defined in Section 10.  The intent is that treatment units (not septic tanks) have to achieve a minimum treatment level of secondary effluent. No change is required.  

	Three people commented that VDH should change Section 70.A.7 to provide a more detailed definition of Ksat.  
Three people asked VDH to create a requirement to list approved measuring devices and procedures for measuring Ksat.  
One person asked that Ksat measurements only be mandated for large AOSSs.  One person asked that the regulation prohibit estimating Ksat and that measuring it was always required.

Two persons asked that Ksat not be used for designing AOSS.  One commented that measuring Ksat on every design would cause an unnecessary expense for designs.
Two persons suggested that Ksat be 3 percent to 12.5 percent as required by the SCAT regulations (9VAC525-790-880, Table 9).  

Five people offered replacement tables for Table 1, Table 2, and Table 3. 
Two people asked for the rationale for using trench bottom loading rates and a further reduction for area hydraulic loading rate.  One person felt that requiring a safety factor when actual field testing substantiated a rate was not necessary.  One person suggested that VDH include a requirement for designs under Title 32.1-163.6 of the Code of Virginia to provide a safety factor for peak loading and service loading conditions.

One person asked for clarification of Table 1.  Another person asked VDH to replace the table with the loading rates specified in guidance document #147.  Another person thought Table 1 was confusing.  Another person stated that converting percent Ksat to GPD/ft2 was problematic.
Another person asked that area hydraulic loading rates change from “should” be followed to “shall” be followed.
	VDH replaced Section 70, Tables 1 and 2 to set maximum hydraulic loading rates in gpd/sf  based on measured or estimated percolation rates or Ksats  Measured rates (percolation rates or Ksats) are only required for large AOSS’s in 70.C.3.  Maximum trench bottom loading rates are provided for TL2 and TL3 effluent.  In general VDH followed EPA guidelines for hydraulic loading rate increases for TL2 effluent and testing protocols from Virginia (i.e. GMP 147) for TL3 effluent.  References to loading rates as a percent of Ksat were removed.  
Except where measured rates are required for large systems, the evaluator may use any appropriate method for determining or estimating the hydraulic capacity of the site.

VDH believes that adequate reference material exists in published documents for interested persons to understand Ksat and additional regulatory language is unnecessary.
Designers are tested and licensed by the Department of Professional and Occupational Regulation.  VDH does not see a need to regulate how designers practice their profession with regard to measuring soil permeability.

VDH did not change the wording to “shall” so that designers could have more flexibility with the understanding that VDH would typically expect it to be lower.

	Two persons noted typographical errors in Section 70.A.8.

Five people suggested changes to Section 70.A.8. (Table 2).  One person thought the table could be replaced with guidance by the Environmental Protection Agency (EPA) in 2002.  Another person thought VDH’s assumption that BOD5 equaled organic loading was not accurate and that the burden of the assumption was unfairly placed on the designer.
One person felt that having the performance requirements be the responsibility of the designer did not provide adequate oversight or enforcement.
	VDH corrected the typographical error.  “It is the designer’s responsibility….requirements...”

VDH removed Table 1 and Table 2.  These tables were replaced with one table that set a maximum hydraulic loading limit.  See response above for more detail.

	One person suggested that VDH specify in Section 70.A.9 that tertiary effluent is required for all systems installed at 18-inches depth or shallower to a soil limiting feature.
	The current regulations allow 12-inch separation.  The commenter did not specify why tertiary effluent should be required.

	One person suggested that Section 70.A.10 should be clarified to say that spray irrigation requires tertiary effluent.

Seven people asked VDH to change Section 70.A.10 to better clarify the intent and provide a definition for engineered fill.  

One person stated that disinfection should only be required for surface application of effluent.
Another person stated that the costs for AOSS would dramatically increase if disinfection were required for systems installed less than 12-inches deep.  Current practice does not require disinfection.

Two people asked VDH to require tertiary effluent for all surface applications, including spray irrigation.  

Another person suggested that adding disinfection would inhibit naturally occurring bacteria in the soil from adsorbing harmful bacteria found in partially treated wastewater.
	Section 70.A.10 requires TL3 effluent with disinfection for spray irrigation.  No change needed.

The term ‘engineered fill’ has been deleted and replaced with language that requires the designer, when using “sand, soil, or soil-like materials” to increase the vertical separation, to use methods and materials that will accomplish the performance requirements of the emergency regulations.

VDH believes that disinfection should be required, as set forth in the emergency regulations, where vertical separation to limiting features increases the potential for groundwater contamination.

Disinfection is required for all surface applications, including spray irrigation.

While it is true that chlorine disinfection would provide a TRC residual into the dispersal field, the concentration is low and would be readily consumed by the organic matter in the receiving environment. 

	One person commented that Section 70.A.12 does not reduce the level of fecal counts, BOD, and TSS enough.
One person noted that contact tanks are not always used so the phrasing of this section should be altered to reflect that possibility.  

Another person thought that the BOH would have to require de-chlorination if total residual chlorine was 2 mg/l.  Another person asked the regulation to expand on types of disinfection and acceptable methods.  This person thought that dispersing chlorinated effluent might harm the naturally occurring bacteria.
Four people asked that the regulation define where compliance would be measured for chlorination and fecal counts.  One of these persons thought suction lysimeters would be required to meet the definition of soil treatment area.

One person stated that the 30-minute contact time was not an issue when discharging into soil and should be deleted.
	70 A 12 was modified to state that “…the concentration of fecal coliform organisms must not exceed 200 cfu/100ml at the lower vertical limit of the project area boundary.” 
VDH recognizes that piping and other configurations are at times substituted for a ‘tank’ to provide adequate chlorine contact time, however VDH believes that the wording as stated is consistent with industry standards.  
VDH agrees that setting a maximum TRC implies that dechlorination is required which is not the case.  VDH will retain the 1 mg/l TRC but will delete the reference to a maximum TRC.  A thirty minute contact time is the industry standard to attain the fecal coliform limit of 200 cfu/100 mls.  VDH reminds the commenter that fecal coliform is an indicator organism and it is not the only pathogen of concern.  

The point of sampling for compliance is discussed in section 80.  Changes were made to clearly state that samples will be collected at “the end of all treatment, prior to the point where the effluent is discharged to the soil treatment area.” Suction lysimeters will not be required.   

	Four people asked for a revision to Section 70.A.13 (Table 3) so that the vertical separation includes only naturally occurring soil.  One commenter suggested fill material may not have the same treatment capability as the natural soil.
Another person noted a typographical error.  Another person asked that a definition for engineered fill be included in this section.
One person asked that four vertical separation offsets be identified instead of three.
	The agency intended to allow vertical separations using “engineered fill” and not naturally occurring soil; hence, no change in the definition is warranted.

VDH changed “>18” to “<18” to correct the typographical error.

See response above regarding ‘engineered fill’ – term was deleted, but intent clarified.

	Twelve people asked VDH to delete the ammonia-nitrate limit in Section 70.A.14.  Two people thought nitrate limits should only apply to surface discharge.  Another person thought that an artificial limit could not be implemented on a case-by-case need.  Further, the person thought the cost of reducing nitrogen in sewage systems would be better used in other non-point discharges (e.g. fertilizer applications and farm controls). 
One person asked VDH to keep its policies in place for nitrate calculations.  Two people offered a replacement Table 4.  One person asked the regulation to allow a maximum of 10 lb/ac/year total nitrogen.
One person asked that the BOH use NSF 245 for nitrogen evaluation.

One person stated that the BOH did not clarify how nitrate reductions could be estimated or calculated and a prescriptive methodology needed to be included.

One person felt that major policy shifts should not be handled through emergency regulations.  This person felt nitrate requirements were major policy shifts.

Three people thought an ammonium limit of less than 3 mg/l was unrealistic without pH and carbon controls.

One person suggested that the regulations did not specify what criteria VDH would use to evaluate nitrogen removal capabilities.

Another person commented that the cost of requiring AOSSs to remove nitrogen would be too much, especially compared to conventional systems, which would not be required to remove nitrogen.

One person suggested that VDH could include a limit on total nitrogen, which would include all forms of nitrogen and be consistent with other states, such as Maine and Maryland.

Another person asked VDH to make the nitrogen standard more stringent to protect the Chesapeake Bay.  

One person asked that a 100 percent reserve area be added to this section.

Another person thought that requiring nitrogen calculations would prohibit onsite soil evaluators from designing AOSS.
	The ammonia limit was removed from the regulation.  

VDH has determined EPA’s pending TMDL action for the Chesapeake Bay is premature to address N loadings until the goal is established.  Section A.14. and Table 4 were deleted.

70.A.15 was modified to clarify that performance requirements for total nitrogen only apply to AOSS that are 1,000 GPD or larger and are in keeping with the current VDH policy for large AOSS (mass drainfields).

	Three people asked VDH to change Section 70.A.15-16 to bring clarity to the agency’s intent.  As worded, one could interpret these sections to mean total nitrogen limits would not apply to existing lots of record even though it should.

Another person asked VDH to change the definition of property boundary in so that Section 70.A.15 would prohibit nitrogen discharges across a property line.
One person felt that Section 70.A.15 should be deleted because the requirement was too complex and subject to too much interpretation.

Another person said that this section allow pollution of nitrate nitrogen to cross property lines.  This person felt that all AOSSs should comply with nitrate-nitrogen limits and that Section 70.A-16 should be eliminated.  
One person felt that existing lots should not be exempted.  This person also felt that replacement systems should not be exempted from the nitrogen treatment standard.

One person asked the BOH to include a waiver for locations where background levels exceeded 5 mg/l.  

One person asked VDH to waive nitrate requirements for all lots less than 5 acres in dimension.

One person felt it was unfair to impose a nitrate limit for AOSS and not expand it to conventional systems, which had a much greater impact on groundwater quality.
	The agency changed the emergency regulations. Performance requirements for nitrogen only affect AOSS with a design greater than 1,000 gallons per day.  Section 70.A.15 to 16 was eliminated and replaced with new 70.A.13

To encourage the use of nutrient-reducing designs and aid funding opportunities that may come available for Chesapeake Bay nutrient reductions, VDH added a statement that VDH will evaluate the N reducing capabilities of AOSS designs for the purpose of obtaining such funds as may be available.

	In Section 70.A.17, one person asked that the “sufficient structural integrity be defined.”   This person thought it put an unfair burden on the designer.  Another person asked for this statement to be clarified such that it was sufficient for weight bearing loads.
Another person stated that the regulations should require watertightness testing on all tanks and access ports during final inspection.
	This is a term of art and is sufficiently understood.  The final regulations will deal with these issues in more detail.

	Three people asked VDH to change Section 70.A.18 because the standard is subjective and impossible to enforce.

Another person asked VDH to change the section so that it would be more stringent.  Instead of using a qualitative standard, use the term “eliminate,” which is measurable.
	This section sets a qualitative standard on the operation of AOSS.  The qualitative performance standard requires designers to minimize odor, noise, and other possible nuisances at the property boundary.  The agency believes that a qualitative performance expectation is necessary despite potential difficulties in enforcement.  

	Three persons suggested a change to Section 70.A.20 to assure that spray irrigation systems with an average daily flow greater than 1,000 gallons per day (GPD) are regulated by the Sewerage Collection and Treatment (SCAT) regulations.

One person thought that spray systems under 1,000 GPD might not be a good idea to allow.

Another person asked the BOH to allow septic effluent for large AOSS.


	By interagency agreement, spray irrigation systems with flows less than or equal to 1,000 GPD are regulated by VDH and those with flows greater than 1,000 are regulated by the Department of Environmental Quality (DEQ).  See VDH guidance document (Guidance Memoranda and Policy #74), issued on July 14, 1995.  

	In Section 70.B, one person asked that the BOH require professional engineers to identify which elements and to what extent their design varies from the prescriptive requirements of the regulations.  
	These designs are governed by § 32.1-163.6 of the Code.  This question was discussed with an ad hoc stakeholder group convened for the initial implementation of § 32.1-163.6 of the Code and at that time, the group concluded such a requirement would be burdensome on the engineering community and would add expense and complexity to these submittals without corresponding benefits.  The agency presumes that the designs submitted under § 32.1-163.6 of the Code do not comply with the Board’s regulations and reviews those submittals in accordance with the specific requirements of § 32.1-163.6 of the Code.

	In Section 70.C, one person asked that the BOH include a requirement that only a certified professional soil scientist be allowed to submit site characterization reports.

In Section 70.C.1, one person asked that redoximorphic features be added.

One person asked for a change to Section 70.C.2 to replace “project area” to “soil treatment area.”
	VDH does not have authority to determine which classes of licensed professionals perform specific types of work.  These activities are regulated through Title 54.1 of the Code and regulations adopted by the various boards within the Department of Professional and Occupational Regulation.   Language was added to the emergency regulations to require the designer to either seal plans and specifications as a professional engineer or provide a statement certifying that he is exempt from the licensing requirements for professional engineers.  
The Field Book for Describing and Sampling Soils referenced in the emergency regulations includes redoximorhpic features among many features and properties of soils.  The person performing the evaluation is expected to perform the evaluation in accordance with the referenced manual.

“Project Area” may encompass a larger area than the soil treatment area in some cases.  For this reason it is important that the evaluator consider slope over the entire area that may be used for or affected by an AOSS.

	For Section 80.B, one person stated that sampling generally approved system once every five years was insufficient.  Owners could potentially operate a system for several years before a problem were observed.  This person thought that sampling should be required at least once per year for all systems.  Another person thought that AOSS should be inspected quarterly.
Three people asked that EPA certified laboratory be replaced with any certified laboratory.

One person noted a typographical error in Section 80.B.  Another person asked for clarification in Section 80.B to show that it only applied to generally approved systems.  In Section 80, one person suggested stylistic edits.

Another person suggested adding the phrase, “Thereafter, if the treatment unit has received general approval, a sample….”

Two persons asked that the BOH change the requirement in Section 80.B so operators were required to submit sample results, not homeowners.

Another person stated that the BOH should sample CBOD, not BOD5.  They thought the BOH was the only agency using BOD5.

Another person asked the BOH to require owners to require their operators to submit samples.


	VDH considered the stylistic edits and made changes where better clarification was possible.

The ad hoc advisory committee recommended only visual and field testing for single-family systems and did not reach a consensus on the question of routine laboratory sampling for single-family systems.  A number of comments were received opposing laboratory sampling for singe-family systems for economic reasons.  For these reasons, VDH does not support sampling generally approved systems more often than once every five years.  
The agency made several changes to Section 80 and corrected the improper reference to “subsection A.”

VDH agrees that EPA certified laboratories are not available for wastewater.  A state accreditation program is being developed, but it will not be completed until 2012.  VDH will change the wording so that samples must be analyzed in accordance with 40 CFR 136 or alternative methods approved by US EPA.
Section 120 states it is the owner’s responsibility to have an operator collect samples.

	In Section 80.C, one person said systems should become generally approved after five years of evaluation.  This person thought the regulations did not set a procedure to become generally approved.
One person noted a typographical error where the regulation referenced subsection A when it should have referred to subsection b.

Another person noted that the National Sanitation Foundation (NSF) was proposing Draft Standard 360, which covers field testing.  This person suggested that four samples be collected at 90 to 180 day intervals.

One person asked that samples include the possibility of composite sampling in addition to grab sampling.
	The emergency regulations are supplemental to the Sewage Handling and Disposal Regulations and there is a defined process for entry to general approval.  Additionally, a definition of “general approval” was added which contains a reference to Section 800 of the SHDR which is the applicable section of the SHDR for evaluation of treatment units and includes accepted testing processes such as NSF Std. 40.
A composite sample would be above and beyond the requirement for small AOSS and would be acceptable for BOD5, but not for fecal coliform.  The language is unchanged.
Language was added to the sampling requirements for treatment units without general approval to allow data collected under the emergency regulations to be compatible with the anticipated NSF field testing standard.

	In Section 80.D, one person thought the section was confusing.  The section required sampling at the end of the treatment train, prior to soil treatment, but treatment train was defined to include the soil treatment area.  This person suggested the following language: “…samples must be taken from a point within the treatment train just prior to the point where the effluent is discharged to the soil treatment area.”

Another person thought that composite sampling from a pump chamber should be adequate.

In Section 80.E, one person felt that it was a contradiction to require all treatment units to produce secondary effluent.  This person felt that a septic tank, by a typical definition, was a treatment unit too.
	VDH clarified the section and modified the definitions to eliminate the confusion.

The definition of treatment unit excludes septic tanks.

	Nine people commented that Section 80.F (Table 5) is inconsistent with Section 80.B regarding sampling frequency.
On person stated that Table 5 should be augmented to include a category for systems with general approval.  

Another person said that Table 5 should be clarified to include all AOSS, not just large AOSS
Another person stated that Table 5 should only reference Large AOSS, not small AOSS.

One person asked the BOH to include discretionary language to allow additional sampling and monitoring as may be required by the Commissioner.
	Table 5 was modified to eliminate the ≤1000 gpd column and to add the term ‘Large AOSS to the title.
50.C allows the Commissioner to require additional sampling.

	Other Section 80 comments dealt with the potential cost to owners.  

41 persons expressed concern that the sampling requirements were not necessary and too expensive.  Some of these persons noted that having an operator operate the system was sufficient.  If the operator found a problem, then sampling could be required.
One the above persons additionally commented that alternative systems have already demonstrated their efficacy.  Owners should not be required to sample their systems unless problems were observed by an operator.  
One person felt that sampling was not needed after a manufacturer had already verified performance through verifiable bench and field testing from third parties.  This person suggested that the BOH should presume that the systems function properly until an operator observed an upset condition or malfunction. 

Several people felt that VDH did not need to sample for all of the constituents proposed (BOD, TSS, total nitrogen, residual chlorine, and fecal coliform).  Some mentioned that one annual sample for a low volume treatment device would be statistically insignificant and of no value.  Sample results would vary based on temperature, weather, and the household’s waste stream.  They believed that requiring a relationship between an operator and owner was sufficient unless the operator found the system to be malfunctioning, in which case follow-up samples might be necessary.
Another person commented that NSF 40 approved systems that undergo field evaluation should not be sampled at the owner’s expense.  The manufacturer should shoulder the costs.  This person thought that systems designed by professional engineers that were not field tested needed to be sampled more frequently.

Three people asked whether VDH had the authority to require sampling on systems to assess their efficacy.  They did not think VDH had the authority.
One person thought that sampling once every five years was not sufficient and recommended Section 80.B be changed to require sampling once every three years.  Another person thought annual inspections were needed.
Another person thought that the inspection requirement following “first flush” was a good idea. 

One person commented that taking residual chlorine samples would add to operational costs because biological samples had short hold times and it would prevent operators from inspecting as many systems because of the sampling requirements.

Three people commented that sufficient numbers of operators may not be available to meet the requirements of the regulations.  As such, prices for establishing a relationship with an operator could significantly increase, especially in light that owners could not operate their own system.

Two persons strongly supported this requirement.  
One person thought that it was unfair to have the sampling requirements for AOSS and not conventional systems.


	The agency changed Section 80 by removing the requirement for owners to sample total nitrogen, and total suspended solids.  Fecal coliform or TRC are only required when disinfection is required.

The agency believes that over time, monitoring systems with a minimum annual sample (non-general approval), or a sample once every five years (general approval) benefits citizens by providing a wide swath of data points.  Designers and citizens will be able to make better choices after reviewing data from different system designs.  Gathering a single data point from each installed system will provide meaningful information over time about the efficacy of various designs over the long term.  VDH believes that such data are essential to properly manage a performance-based regulatory program like the one that is being created for AOSS under the emergency regulations.
VDH recognizes that sampling once in 5 years may not be sufficient to determine compliance for an individual system.  Sample results will be evaluated together with operator reports provided for each system.  The sampling regimen established does provide a check for problems that may not be apparent by physical observation of the system.

Section 32.1-163.6 of the Code allows professional engineers to design systems that have not been tested or evaluated.  These designs must meet the performance requirements of the regulations and be in accordance with standard engineering practice.  Some of these designs would not be considered generally approved.  The regulations specify that systems with general approval must be sampled once every five years while non-generally approved systems must be sampled twice per year for the first two years of operation and annually thereafter.  The two-tier sampling based on general approval reflects the Commonwealth’s need to verify designs that have not been evaluated in accordance with the agency’s regulations and policies for performance.

The likely laboratory cost for BOD and fecal coliform will be about $81.00.  Operator charges to submit the sample to the lab will vary but the agency estimates that operator charges will range from $50.00 to $100.  The cost to take a yearly sample for systems that do not have general approval will be about $131 to $181 per year.  If designers use a generally approved design and technologies, the cost will be $131 to $181 every five years.   The agency believes that non-generally approved designs and technology must have their performance checked at least annually to verify performance.  The regulation will encourage designers to use generally approved technologies and designs, which will have been previously evaluated.

TRC is a time sensitive parameter and will generally be analyzed in the field which will greatly reduce the cost of analysis.

With regard to sampling for AOSS vs conventional systems, the Code requires the Board to establish performance requirements and O&M requirements for AOSS, not conventional systems.

	One person asked that Section 80.E be clarified so that any system discharging septic tank effluent is considered a conventional system.
	The definitions for alternative and conventional system are contained in § 32.1-164 of the Code.  Some alternative systems can disperse septic tank effluent.

	One person asked VDH to change Section 80.E so that AOSS discharging septic tank effluent would also be required to sample their systems.
	VDH only intended sampling for systems that discharged secondary or better effluent.  There are no operational controls to adjust on a septic tank so there is no way to affect the quality of the sample other than maintaining a low solids inventory in the septic tank.   VDH does not see a regulatory benefit to sampling septic tank effluent.

	One person asked that Section 90.A be clarified so that the operator knows to whom to send reports.

One person asked that Section 90.A be changed to require systems under 1,000 GPD to be sampled as much as the larger systems.  This person felt that smaller systems were a bigger risk than larger systems.
	The agency clarified Section 90.A by stating the following:

“The operator shall report the results of all field measurements, sampling, and observations.”
VDH believes that the schedule of sampling is appropriate for systems discharging less than 1,000 GPD.  Sampling requirements for larger systems are similar to those of the Department of Environmental Quality requires for point source discharges.

	One person thought that Section 90, Table 6 should not apply to single family homes, only to commercial operation.  Another person thought dissolved oxygen and odor should be included in Table 6.
One person thought that chlorination of septic tank effluent was not cost effective.

One person noted a typographical error in Section 90.A, Table 6, “9,9999.”

In Table 7, the person suggested a different range for the average daily flow.
	Single family homes constitute the largest number of AOSS and it would be negligent for VDH to not include them for the field observations in Table 6.  Additionally, field observations and samples are being used in lieu of more frequent sampling to assess the operation of a treatment unit/system.

TRC monitoring is only required where disinfection is required (TL3 effluent), not septic tank effluent. 

VDH corrected the typographical error.

	In Section 100, one person commented that data upload of operator reports should be free.  This person felt that operators would spend 30 minutes per event to enter and upload information about each system.  They would also have associated costs for keeping and maintaining records that would be passed onto owners as well as providing copies to others.  This time and effort would raise costs to owners above current market pricing, which does not have this requirement.  This person said that Section 100.C.6 was an excessive requirement that added no value and extra cost.
Another person commented that the emergency regulations held no one accountable to the performance required in Section 70.  This person suggested that the BOH add a requirement to explicitly state that the operator, user, and owner were all accountable to the system’s performance.

Another person thought this section should include a requirement for owners to take a training course for their sewage system.

One person felt that Section 100.C would only be enforced by a few local health departments and that many local health officials would not have time to implement or enforce this requirement.  Another person asked that the operator and owner provide a copy of the log to the local health department whenever it was updated (instead of by request).
One person felt the BOH should delete the requirement for an operator to disclose the time of a report to the owner.

In Section 100.E, one person asked that the notification be in writing.
	Section 100 is mandated by § 32.1-164.H of the Code.  The regulation reflects recommendations of a technical advisory committee consisting of numerous stakeholders including homeowners of AOSS.
The emergency regulations are supplemental to the Sewage Handling and Disposal Regulations.  Owners are ultimately responsible for the performance of their AOSS.

VDH intends to provide outreach to homeowners to clarify their responsibilities.  Currently, the DPOR regulations for onsite operators do not have a homeowner option so a training course on how to operate is not anticipated at this time.

Due to the sheer number of AOSS, VDH cannot maintain copies of the logs, but will maintain data through the online reporting mechanisms.  For facilities that require more in-depth analysis, VDH will request a copy of the detailed log.  This is in keeping with DEQ’s methods of tracking individual facilities.

	One person suggested a stylistic edit in Section 110 to state “in a form” rather than “on a form.”

Another person wanted the BOH to mandate that a licensed operator file a pump report.


	VDH elected to keep the language as written.

Section 110 addresses the reporting for pumping of an AOSS which may be accomplished through the operator.

	For Section 120, 62 persons expressed concern that the emergency regulations were too expensive to implement because of the requirement to have a licensed operator monitor, operate, and report findings.  Some suggested that the health department offer education and educational material to owners.  Instead of requiring all owners take action, the regulations should only penalize those owners whose systems are not working.  

Several people commented that the maintenance contracts with operators could cost $350 or $500 to $800 annually; or perhaps as much as $2,000 per year.  One person feared that costs to owners could rise dramatically if there were not a sufficient number of operators to ensure a competitive market.

Nine persons noted homeowners should be allowed to operate their own system so that costs could be reduced.  They felt owners could complete a training course for their system and be able to operate, maintain, and report on their system adequately.  The rules appeared to only benefit operators and not homeowners.
Another person noted that alternative systems cost significantly more than conventional systems and have the least amount of impact on the environment.  As such, VDH should not add to the financial burden on these already expensive systems.  Another person noted that owners pay licensed designers, including professional engineers to design these systems.  Adding a requirement to have a licensed operator inspect and report on the system would add more costs to already expensive designs.
One person stated that requiring the owner to have an operation and maintenance manual was meaningless since owners could not operate and maintain their system.  This requirement appeared to be an unnecessary cost and should be changed to a short informational brochure.
Another person stated that they strongly supported the requirements in Section 120.

Another person asked that enforceable timelines and protocol be established in Section 120. 

One person stated that AOSS designs always look appropriate on paper but they fail to meet expected performance as evidenced by Fauquier County’s high failure rate.  This person supported owners being responsible for their system’s function.   This person suggested that Section 120 include a statement that owners cannot dispose pharmaceuticals to the sewage system.  AOSSs are not designed to treat pharmaceuticals.

Another person asked that this section require maintenance contracts.
	Section 120 implements the requirements of Title 32.1-164.H of the Code.  The agency does not have discretion to change the requirements.  The Code specifically addresses O&M of AOSS.  VDH acknowledges the extra cost of installing an AOSS and agrees that if functioning properly, the AOSS does produce a superior effluent compared to conventional systems.  However, experience has proven that without adequate O&M, these systems can produce worse effluent than a septic tank and create greater environmental and public health risk.  
Title 54.1 of the Code and regulations promulgated by the Water and Wastewater Works Operators and Onsite Sewage Professionals (WWWOOSP) Board within the Department of Professional and Occupational Regulation (18VAC160-20) regulate operators and establish the entry requirements for that profession.  VDH does not have authority to allow owners to operate their own systems.

The regulation has been modified to reduce the number of parameters to be sampled for small AOSS.  The anticipated analytical costs are discussed above.

VDH believes that an operation and maintenance manual should be kept at the location where the alternative system is being operated. 


	One person asked that Section 120.E to 120.F be clarified by providing a definition for “reasonable effort.”
Two people asked for a requirement for owners to transfer their O&M manual to a subsequent purchaser upon sale instead of making a reasonable effort.  These persons thought that this type of disclosure should be required at the transfer of any property with an AOSS.
	VDH does not see a need to define the phrase since its plain meaning is clear.
VDH cannot change the real estate disclosure requirements set forth in the Code.   Copies of O&M manuals will be stored by the local health department.


	One person asked that Section 120 be strengthened by requiring owners to co-sign logs and reports to ensure that they are aware of the system’s operation. 
	The commenter did not provide specific language and VDH believes the current regulatory language effectively administers the statutory requirements of § 32.1-164.H of the Code.  O&M providers generally service the units during the work day when homeowners are not at home.  Requiring a signature may increase costs by requiring additional operator visits.

	One person asked that Section 120.G be changed so that local governments could have more flexibility.  The person noted that some counties may hire their own staff to inspect systems or have additional requirements to accommodate specific local needs, especially for unique geology such as karst.  Another person noted that his county required constant monitoring of AOSS through telemetry and those counties should be allowed flexibility.
Another person asked that Section 120.G be deleted and replaced with new language that the owner must clean or have an operator clean the effluent filter as required.  This person thought the BOH should also state that an operator was not required to clean an effluent filter.

Another person asked that the Board change this section so VDH would annually certify each permitted system complied with the Chesapeake Bay requirements under the Code.
	Authority for local ordinances is granted to localities by the General Assembly. The Board cannot restrict or expand local government authorities.

The Code of Virginia requires localities to adopt ordinances pertaining to the Chesapeake Bay Preservation Act. The Department of Conservation and Recreation asked that language be included in the emergency regulations that would make it clear that owners have a responsibility to continue to comply with those local requirements.  Section 120.G states that it is the owner’s responsibility to comply with the statutory requirements for Chesapeake Bay preservation.  
Title 54.1 of the Code and the regulations of the WWWOOSP Board determine what actions require a licensed operator.

	In Section 130, Table 7, one person wrote that all AOSS receive a start-up inspection and that requiring another inspection within 180 days was excessive and unnecessary.  This additional inspection would add to the cost of installing AOSS.

Another person offered that the schedule of visits should be set by the operation manual.

One person asked that the section require an operator visit for any alarm event or loss of power and that the minimum frequency only apply to generally approved systems as described in Section 80.
	This requirement is based on the recommendations of the ad hoc stakeholder committee that VDH formed.  
Table 7 is a minimum inspection schedule and additional visits by an operator are expected, but not mandated.

	In Section 140, one person asked for clarification because DPOR requires persons operating systems with flows greater than 40,000 to hold two licenses.  
Another person stated that systems greater than 40,000 GPD were routinely staffed 8-12 hours per week because of the industry standard for designs of large treatment plants.  This person felt the regulation was too stringent to require staffing 8 hours per day.
	The commenter did not identify a specific clarification.  VDH could not identify what information needed to be clarified.  The requirement for a Wastewater Operator’s license in addition to the Onsite Operator’s license is required for large AOSS over 10,000 gpd in accordance with the WWWOOSP Boards regulation (18VAC160-20).
The regulation is in accordance with the Department of Environmental Quality’s SCAT regulation.  Section 140.D. was added to allow for case by case reductions in the recommended minimum staffing for large AOSS when automatic monitoring is employed.

	In Section 150.B, two people thought that the owner, VDH, or the designer should provide a copy of the operation manual to the operator of record. 

In Section 150.C, one person thought the requirements were over-reaching and excessive.  The person suggested that the health department should require VDH and designers to provide a new operation manual every time policy or regulation changed.  
One person said to insert the word “in” into the first sentence for clarification.

In Section 150.C.1, one person asked to delete the words “contact numbers” and insert “manufacturer.”

In Section 150.C.2, one person suggested a simplified homeowner’s manual with a few changes in phrases.

Another person thought Section 150.C.5 should include a statement that exceeding design limits would lead to system failure.
	VDH would not issue an operation permit until a relationship with an operator was established.  Best practices would dictate that the operator would have the operation manual prior to establishment of a relationship.

No changes to this section were made in response to comments.  Section 150.C already states that the O&M manual is to be written in easily understood language and the other suggestions were not considered necessary.

	One person asked that Section 160 be clarified to include time frames for completing repairs and returning systems to normal function.

One person suggested various stylistic changes for clarification.

One person commented that Section 160.C had a draconian requirement to immediately notify the health department of a problem.  This person thought more time should be offered.

One person commented that Section 160.C allowed ineffective treatment without notice to VDH.  As long as the system was functioning properly, then its treatment efficacy was not questioned.  This person felt Section 160.C should be strengthened to include a requirement to notify the health department when the system was not adequately treating effluent but functioning normally.  This person felt that 39 days could elapse between a site visit and a report to VDH, which would be too long for a system to function in failure mode.

Another person stated that DPOR informed him that operators must have an installer’s license to replace or modify system components.  This person recommended that Section 160.B be changed to reflect DPOR’s requirement or state that only work allowed by the operator by their license be permitted.
	Section 160.C requires notification of the owner, not VDH.  VDH is notified through the online reporting by the operator in accordance with 170.

VDH believes that enforcement actions should be handled on a case-by-case need so that all parties have ample opportunity to collaborate on timeframes and actions.  


	Three people asked for a change to Section 170 to accept reports of different kinds, such as pumping, inspections, sampling and unscheduled site/maintenance visits.

One person suggested various stylistic changes for clarification.

One person asked that operators be required to notify local governments of a reportable incident that required a report in accordance with Section 170.  This person also asked that local governments have access to web-based reporting data upon request.
One person suggested that Section 170 include a requirement that the system’s use by residents is consistent with the operation permit.

One person asked that Section 170.C be clarified so that operators were required for follow-up and reportable incidents.

One person thought this regulation could not be effectively managed or monitored and should be changed.

One person asked for stylistic edits for better clarification.

Two people expressed support.
	The agency understands that some operators may want to provide more information than the minimum required by law and regulation.  Operators may, at their sole discretion, submit other kinds of reports if they choose.  As such, the agency did not change Section 170 to accept reports of different kinds.

Local governments and VDH can identify ways to collaborate without requiring it by regulation.

	Two people asked that Section 180 be changed to allow local governments to specify additional horizontal setbacks when necessary to protect local water supplies.

One person commented support for the requirements as written.

One person said that Section 180.A should only apply to systems needing repair.

One person suggested various stylistic changes for clarification.
	Authority for local ordinances is granted to localities by the General Assembly.  The Board cannot restrict or expand local government authorities. 

	Five people commented that the emergency regulations did not adequately protect public health and the environment.  
Two people asked that VDH require performance bonding of AOSS so that funds would be available to fix them.  The person also suggested that VDH could require letters of credit or insurance against system failure.  
One person thought the BOH could increase fees for filing reports to support fixing systems through the indemnification fund.
Two people felt that an annual inspection was insufficient for designs that were installed with no vertical separation to a naturally-occurring soil feature.  One person asked that a vertical separation using naturally occurring suitable soil be required for all designs.  The other person noted that systems routinely alarmed or had problems when installed directly into wet sands and limiting features.  

Another person thought the regulations were not stopping bad design practices of building mounds over marshes.  These designs would be expensive to repair and additional precautions were warranted.  This person commented that if designers went bankrupt, then local governments would be required to follow-up and fix failing systems.  
Another person felt that AOSSs would be self-policed by those with a financial interest.  This person thought operators should be prohibited from operating their own designs and installations.  This person felt additional protections to assure that systems were working properly was needed.  This person expressed concern that all site conditions were open for AOSS design and that development and sprawl would result in the most environmentally sensitive areas.  They felt designs would be based on professional judgment rather than proven and tested methods.

Another person felt engineers designed on mathematical models and assumptions that were not predictive of the actual performance.  This person felt the regulations opened the door too wide for bad designs and that annual inspections were not sufficient.  This person felt VDH did not have adequate resources to manage the oversight of systems.
One person felt the regulations did not adequately protect owners from systems that were not bench and field tested by third parties, but were allowed for use.
	VDH believes that requiring insurance, bonding, or letters of credit for single-family AOSS would be too burdensome and costly.  
The Code of Virginia establishes fees and where those fees must be deposited.  The Board does not have discretion in charging fees.

An annual inspection is the minimum and it is expected that additional visits may be needed to ensure O&M.  However the frequency will vary depending on the type of system installed and the owner’s habits.  

The regulations are based on mandated requirements for O&M, the mandated requirement that engineers’ be allowed to design outside the regulations, and available research, such as EPA and other states, for performance requirements.  

The concept of an operator operating their own product designs may be an ethical issue that could be addressed by the WWWOOSP Board.   
The additional sampling requirements for non-generally approved treatment units are intended to provide protection for public health, the environment, and owners identifying problems sooner so that poor designs can be identified early and corrected.  



	Two people commented that VDH would not be able to adequately enforce the requirements of the regulations given VDH’s experience trying to enforce requirements for alternative discharging systems.
	VDH plans to adequately enforce the regulations.

	Six people commented that the operation and maintenance requirements were appropriate and did a good job of addressing concerns.
	VDH and the Board thank these citizens for their support.

	Three people commented that the emergency regulations appeared to require that a professional engineer design most systems.  

One person thought that costs for alternative systems would increase if engineers were mandated to perform most of these services.  Another person thought the regulations increased the engineer’s liability and most engineers would start designing more conservatively, which would increase the price for construction and design of AOSSs.
Another person commented that finding licensed contractors in Southwest Virginia to install alternative systems was difficult and the limited supply meant higher prices.
	The BOH does not dictate what kind of work licensed professionals may perform.  The WWWOOSP Board within the DPOR regulates designers of sewage systems.
VDH recognizes that there may be a limited number of qualified professionals in some areas but expects that increasing demand will encourage additional providers to serve those areas.

	One person commented that VDH should have separate sampling requirements for pre-packaged designs and other performance designs by engineers.  Sampling should also be separated by facility use: residential or commercial.  This person asked that VDH separate regulations for operation and maintenance from performance regulations.
	The Board was required to establish emergency regulations that included performance requirements, horizontal setbacks, and operation and maintenance requirements.

	One person commented that the emergency regulations addressed a few conventional pollutants and failed to address nascent contaminants such as endocrine disruptors or other chemicals.  As such, this person questioned whether the emergency regulations satisfied the Board’s charge to protect public health and surface and groundwater.  As such this person recommended that the BOH ban use of all large AOSS.  Further, this person felt that some AOSS needed continual use for proper operation.  The emergency regulations should ban use of AOSS designs for homes that are used intermittently.

	Emerging contaminants are of concern to VDH, but no guidelines have been established for control of the parameters referenced by this commenter.  Research in general has shown that increased treatment to the levels identified in TL2 and TL3 plus disposal through soil reduce these contaminants better than direct discharges to surface waters.  VDH will continue to research this issue and implement guidelines as they are developed.  
VDH cannot dictate how a home is occupied.  It is up to the designer to select a treatment unit/system that is capable of adjusting to intermittent use with proper O&M for most systems.


