



12 VAC 5-611

Onsite Sewage System Regulations

Part I

Administration

12VAC5-611-10. Definitions. The words and terms used in this chapter shall have the following meanings unless the context clearly indicates otherwise: 


“Absorption area” means the upper surface of the absorption volume utilized for the absorption of effluent. It includes all infiltrative surfaces in a subsurface soil absorption system and the soil between and around them, and it extends laterally from their outermost edges an additional 3 feet to the compliance boundary. [TJ]

“Absorption bed” means a type of subsurface soil absorption system with no minimum installation depth, (a minimum width greater than 3 ft ??) and a size ranging from 320 sq. ft to 800 sq. ft. Effluent distribution systems in absorption beds may include multiple lines (gravity percolation, pressure percolation or drip) or trickle dosing (i.e. forward flow/forced flow) from treatment device, tipping distribution box, or similar devices. Only one absorption bed may be included in the design of a single onsite sewage system.[TJ]

“Absorption trench” means an excavation for distribution and dispersal of effluent or other liquids with maximum dimensions of 3 ft. x 100 ft. for gravity distribution and 2 ft x 50 ft for LPD distribution, which contains distribution media and a single percolation line, and whose bottom and at least 12 inches of sidewall is an infiltrative surface. Upon installation of the media and percolation line, the trench is covered with soil. In some absorption trenches, the gravity percolation line and the media may be replaced by proprietary products such as chambers or percolation lines bundled with media.][TJ]

“Absorption Volume” means the undisturbed soil medium underlying the absorption area and extending from the absorption area to the lower edge of the compliance boundary within which effluent is treated by subsurface soil absorption.[TJ]

“Advisory Committee” shall mean the Onsite Sewage Systems Advisory Committee established in this Chapter.

"Agent" means a legally authorized representative of the record owner. 

"Alluvium" means mineral materials, either weathered or unweathered, that are transported by flowing water and deposited or redeposited in a flood-plain or marine terrace. 

"Alluvial soil" means a soil developing from recently deposited alluvium and exhibiting essentially no horizon development or modification of the recently deposited materials.

    “Alternative onsite system” See “alternative onsite sewage system”.[TJ]

     “Alternative onsite sewage system” means a treatment works that is not a conventional onsite sewage system and does not result in a point source discharge. [TJ]

      “AOSE” See “authorized onsite soil evaluator.”

 “Appeal Review Board” shall mean the Sewage Handling and Disposal Appeal Review Board established in Va. Code §32.1-166.1. 

"Aquifer" means water-bearing portion of a geologic formation that transmits water.

“Authorized onsite soil evaluator” until July 1, 2009, means a person holding a certification issued by the Commissioner pursuant to 12 VAC 5-615-10 et seq.

“Backlog” means a condition that is deemed to exist when the processing time for more than 10% of a local or district health department’s complete bare applications for construction permits exceeds a predetermined number of working days (i.e. a 15-day backlog exists when the processing time for more than 10% of permit applications exceeds 15 working dats).  When calculating backlogs, only applications for construction permits shall be counted.

“Bare application” means an application for a construction permit or a certification letter submitted without supporting documentation from an AOSE or a PE.

“Bed” See “absorption bed”[TJ]

“Board” means the State Board of Health.

"Certification letter" means a letter issued by the commissioner, in lieu of a construction permit, which identifies a specific site and recognizes the appropriateness of the site for an onsite sewage system. 

"Colluvial soil" means a soil developing from recently deposited colluvium and exhibiting essentially no horizon development or modification of the recently deposited materials. 

"Colluvium" means an accumulation of soil material, or a mixture of stone fragments and soil material, deposited at the base of slopes or in depressional areas, primarily by gravity.

"Commissioner" means the State Health Commissioner or his subordinate who has been delegated powers in accordance with subdivision 2VAC5-611-50. 

“Complete application” means an application for a construction permit or certification letter that includes all necessary information needed to process the application as specified in (section) of this Chapter including a site plan as specified in (section) of this Chapter.

 “Compliance envelope” means a three-dimensional surface around a subsurface soil absorption system incorporating as its upper limit the ground surface, or the upper surface of a mound, and as its lower limit the permanent water table, or where a permanent water has not been identified, a restriction or a specific depth or distance below the surface.  Compliance with the performance requriements of this Chapter is measured or imputed at the compliance envelope.   For systems designed in accordance with the prescriptive criteria contained in Part VI  or VII, the compliance envelope in the horizontal dimension is defined as a perimeter line 3 feet from the edge of the infiltrative surface.  For systems designed in accordance with  Part VIII the system designer shall designate the horizontal and vertical dimensions of the compliance envelope.

“Conditional construction permit” means a construction permit which carries specific design conditions authorized or required by this Chapter. (includes land area nitrogen, any conditions deemed appropriate- section 230-, design flow based on number of persons or non-residential use, water table conditions, temporary use, whenever a renewable operating permit will be required…probably for any alternative system because of the ongoing maintenance requirements…)

“Conditional operating permit” means…..

"Conventional onsite sewage system" means an onsite treatment works consisting of one or more septic tanks with gravity, pumped, or siphoned conveyance to a gravity distributed subsurface drainfield.

“Conveyance system” means the assemblage of piping, mechanical equipment and appurtenances of an onsite sewage system that allows effluent to be conducted from a pretreatment system to a point where the flow is split for distribution.[TJ]

"Cr horizon" means weathered or soft bedrock and is used to indicate root restrictive layers or bedrock or saprolite. 

“Deemed approved” or “deemed approval” means that the Department has not taken action to approve or disapprove an application for a permit, an individual lot certification letter, multiple lot certification letter, or subdivision approval for residential development within the time limits prescribed in §§ 32.1-163.5 and 32.1-164.H of the Code of Virginia.  In such cases, an application submitted in proper form pursuant to this Chapter is deemed approved and the appropriate letter or letters, permit, or approval shall be immediately issued by the department.  Deemed approval applies only to applicatios for single-lot construction permits, subdivision review, and single- or multiple-lot certification letters submitted with evaluations and designs certified by an AOSE or a PE in accordance with the provisions of the Code of Virginia and this Chapter.  Sites that have been previously denied by the Department and proprietary, pre-engineered systems, deemed by the department to comly with the Board’s regulations are not subject to the provisions of deemed approval.  An application “deemed approved” meams that it is approved only with respect to the Board’s regulations.  In accordance with this Chapter a local government may authorize the Department in writing to implement the provisions of any local ordinance that is more restrictive than this Chapter through the provisions of this Chapter, in which case, such local ordinance, or portion thereof, shall be subject to deemed approval in accordance with this Chapter.

“Department” means the Virginia Department of Health.

"Dilution area" means the land immediately adjacent to and down gradient, in the direction of ground water flow, from a mass sewage disposal system, which is provided for the purpose of diluting nitrogen, or other nutrients occurring in sewage, with ambient ground water, in order to assure compliance with nutrient standards contained in this chapter. 

“Dispersal” means the discharge of effluent from a distribution device, distribution medium or treatment medium directly to the infiltrative surface.[TJ]

 “Distribution system” means the assemblage of components that may include piping, tubing, flow splitting devices, absorption trenches, gravel, and other appurtenances of an onsite sewage system that allows effluent to be conducted from the point of flow splitting to the point of dispersal (i.e., to the infiltrative surface) .[TJ]

"District health department" means a consolidation of local health departments as authorized in §32.1-31 C of the Code of Virginia. 

"Division" means the Division of Onsite Sewage and Water Services, Office of Environmental Health Services, State Health Department or its administrative successor. 

“Drainfield” means a subsurface soil absorption system in which effluent is distributed to absorption trenches. See “gravity drainfield” and “LPD drainfield”. [TJ]

“Drip irrigation” or “drip dispersal” means a SWIS that utilizes a pressurized network of small diameter tubing fitted with emitters evenly spaced along the length of the tubing along with control technologies employed so that the network evenly disperses wastewater effluent over an absorption area in a contolled manner, involving time dosing and flow equalization…and no effluent storage volume provided in the SWIS. 

“Drip dispersal” means a method of  pumping effluent at regular time intervals and full flow conditions through flexible, small-diameter pipe (drip tubing, or drip line) containing evenly spaced emitters (devices that discharge at a known rate) in order to evenly disperse the effluent over the absorption area. [TJ]

 “Dripfield” means a subsurface soil absorption system incorporating drip dispersal. [TJ]

“Effluent” means the liquid resulting from sewage treatment. [TJ]

“Elevated sand mound” means a subsurface soil absorption system that incorporates pressure distribution to distribute effluent to a layer of sand placed over the infiltrative surface to some height above the natural ground surface for additional treatment before dispersal in the natural underlying soil. The entire mound is covered by an overlying layer of soil. {TJ]

"Existing construction" (with failing sewage disposal systems) means an existing structure where the sewage disposal system serving the structure has failed or is currently in violation of state law or regulations and requires correction. 

“Existing system” means….

"General approval" means approval granted to systems which are proven and tested in accordance with Article 2 (12VAC5-610-441 et seq.) of Part II of this chapter. 

"Grandfathered lot" means: 

1. Any lot upon which no permit has been issued and which is in a subdivision approved by the department prior to July 1, 2000, in accordance with a local subdivision ordinance. Individual lots may or may not have been evaluated; or 

2. Any lot, parcel, or portion thereof with a previously issued permit or a specific written approval (not including a certification letter) from the department. 

“Graywater” means untreated sewage collected from residential bathtubs, showers, lavatory fixtures, clotheswashing machines, and laundry tubs.  Does not include industrial wastes, sewage contaminated with toxic levels of chemicals, sewage passing from toilets, urinals, kitchen sinks, dishwashers, or laundry water exposed to soiled diapers. 

"Gray color" means a chroma-2 or less on the Munsell Color Chart. 

“Gravity distributed subsurface drainfield” means a subsurface soil absorption area consisting of subsurface soil absorption trenches wherein effluent is divided and flows from a distribution box by gravity (a force main may terminate in the distribution box). 

“Gravity distributed subsurface drainfield” means a subsurface drainfield wherein effluent is moved by gravity through a distribution system that incorporates absorption trenches (a force main may terminate in the distribution box). [TJ]

 “Gravity distribution” means the use of gravity to move effluent through a distribution system. [TJ]

“Gravity drainfield” See “gravity distributed subsurface drainfield”.  [TJ]

"Impervious strata" means soil or soil materials with an estimated or measured percolation rate in excess of 120 minutes per inch. 

“Infiltrative Surface” means the area of natural soil at the initial point or points of effluent contact. It may include the bottoms of absorption beds, the sidewalls (at least 12 inches) and bottoms of absorption trenches, the soils immediately beneath individual drip emitters, or the ground surface area used for spray application. [TJ]

“Innovative design” or “innovative system” means a system or a system design created in accordance with standard engineering practices which does not substantially comply with the prescriptive location, design, and construction criteria contained in this chapter. 

“In situ soil” or in situ soils means soil that is present at the time a qualified site evaluator conducts a site and soil evaluation.

“Installation condition” means how the receiving environment is used.  It involves the type of system, method of effluent application, and depth of installation (and maybe other things too).  There is no regulatory requirement to use the soil horizon with the highest permeability.  This allows the system designer to establish the conditions that will establish the level of treatment, the method of distribution, and the installation depth tat suits the intended needs of the designer.

"Large sewage disposal system" means a sewage disposal system or systems which will discharge effluent to a single absorption area or multiple absorption areas with or without combined flows, such that the loading rate applied to any acre, as determined by the department, exceeds 1,000 gallons per day. [TJ]

“Licensed onsite soil evaluator” means a person holding a license as an onsite soil evaluator pursuant to Chapter 23 of Title 54.1 of the Code of Virginia, or until June 31, 2009, an Authorized Onsite Soil Evaluator.

“Licensed professional engineer” means a person qualified to practice engineering in the Commonwealth pursuant to Chapter 4 of Title 54 of the Code of Virginia.

"Local health department" means a local health department established in each city and county in accordance with §32.1-30 of the Code of Virginia. 

“Low pressure distributed (LPD) drainfield” See “pressure distributed subsurface drainfield”. [TJ]

“LPD drainfield” See “low pressure distributed (LPD) drainfield”. [TJ]

“LPD” See “low pressure distribution”. [TJ]

“Low pressure distribution” means the use of pressure provided by a pump or siphon to move effluent at full flow conditions through a distribution system consisting of small diameter pipes having orifices (or nozzles, in the case of spray dispersal) spaced at intervals.  [TJ]

“Manufacturer” means a person who manufactures a treatment unit, a dispersal device or method, either or both, or is responsible for manufacturing such device, including a plant, a place where it is actually made…also to include one-off design by a PE wherein pre-manufacturered parts are assembled, either on the construction site or in another location…

"Maintenance" means performing adjustments to equipment and controls and in-kind replacement of normal wear and tear parts such as light bulbs, fuses, filters, pumps, motors, or other like components. Maintenance includes pumping the tanks or cleaning the building sewer on a periodic basis. Maintenance shall not include replacement of tanks, drainfield piping, distribution boxes, or work requiring a construction permit and installer. 

“Maintenance” means the routine or periodic action or actions taken to assure proper system performance, extend system longevity, and/or assure a system meets performance requirements.

Malfunction….“Malfunction” means the failure of an onsite sewage system or any component of an onsite sewage system to function as it was designed. [TJ]

"Mass sewage disposal system" means a sewage disposal system or systems which will discharge effluent to a single absorption area or multiple absorption areas with or without combined flows, such that the loading rate applied to any acre, as determined by the department, exceeds 1,200 gallons per day. 

"Mineral soil" means a soil consisting predominantly of, and having its properties determined predominantly by, mineral matter. A mineral soil usually contains less than 20% organic matter, but it may contain an organic surface layer up to 12 inches thick.

“Mound” See “elevated sand mound”. [TJ]

“Multiple lot certification letters” means two or more applications for certification letters filed by the same owner for existing or proposed lots to serve detached, individual dwellings.

"New construction" means construction of a building for which a building permit is required. 

"Office" means the Office of Environmental Health Services, State Health Department. 

“Onsite sewage system” or “onsite treatment works” means a treatment works, which does not result in a point discharge which may utilize soil for sewage treatment and dispersal of effluent, designed, constructed and operated in accordance with this Chapter. 

“Onsite treatment works” means a treatment works designed, constructed and operated in accordance with this Chapter, which does not result in a point discharge, and which may utilize soil for dispersal and treatment of effluent, [TJ]

“Onsite sewage system” See “Onsite treatment works” [TJ]

"Operate" means the act of making a decision on one's own volition (i) to place into or take out of service a unit process or unit processes or (ii) to make or cause adjustments in the operation of a unit process at a treatment works. 

"Operate" means the act of making a decision on one's own volition (i) the act of determining if a component or device is functional, (ii) to place into or take out of service a unit process or unit processes or (iii) to make or cause adjustments in the operation of a unit process at a treatment works. 

"Operation" means the biological, chemical, and mechanical processes of transforming sewage or wastewater to compounds or elements and water that no longer possess an adverse environmental or health impact. 

"Operator" means any individual employed or contracted by any owner, who is licensed or certified under Chapter 23 (§ 54.1-2300 et seq.) of Title 54.1 as being qualified to operate, monitor, and maintain an alternative onsite sewage system

"Owner" means the Commonwealth or any of its political subdivisions, including sanitary districts, sanitation district commissions and authorities, any individual, any group of individuals acting individually or as a group, or any public or private institution, corporation, company, partnership, firm or association which owns or proposes to own a sewerage system or treatment works. 

“Pad” See “bed”. [TJ]

 “Pressure distributed subsurface drainfield” means a subsurface drainfield wherein effluent is moved by low pressure distribution through a distribution system that incorporates absorption trenches. [TJ]

“Pressure distribution” See “low pressure distribution”. [TJ]

"Person" means an individual, corporation, partnership, association or any other legal entity. 

“Point Discharge” or “Point Source Discharge”….

“Pretreatment system” means the assemblage of tanks, piping, mechanical equipment and appurtenances of an onsite sewage system that accepts raw sewage and produces effluent for conveyance to the distribution system. {TJ] 

"Previously issued permit" means any permit issued prior to July 1, 2000, and in accordance with the regulations in effect at the time the permit was issued. There is no distinction between an expired permit and one that has been continually renewed.

“Processing time” means the number of working days from the date a complete, bare application is received by a local or district health department to the date a permit or certification letter is issued.  Working days characterized by severe weather conditions shall not be included in any calculation of processing time.

“Professional courtesy review” means a site-specific field review requested by an AOSE or a PE prior to the submission of an application for a construction permit or certification letter or a general field consultation (not site-specific) regarding a proposed subdivision.

“Professional engineer in consultation with an AOSE” means that a PE has communicated with an AOSE regarding the site and soil conditions present where an onsite sewage system is proposed, in a manner sufficient to assure compliance with this Chapter.  Such consultation is required when a PE performs a site evaluation (TERM USED IN THE Code) and completes the site evaluation report.

"Pump and haul" means any unusual circumstance wherein sewage is permitted to be transported by vehicle to a point of disposal. The term "pump and haul" includes all facilities and appurtenances necessary to collect and store the sewage for handling by a contractor having a valid sewage handling permit. 

“Receiving environment” means…the overall environment where effluent will be released and is measured from the ground surface vertically or horizontally to a significant feature such as rock, seasonal water table, impervious strata, well, property lines, etc….

“Record owner” means a property owner in whose name the title appears in the public records (from Black’s ….Eighth Edition) 

Recycle and reuse systems are methods, processes and equipment in which sewage is restored to a condition suitable for reuse.

“Residential development” means development, including repair or replacement systems in accordance with (section) of this Chapter, using single family homes, which utilize individual onsite sewage systems for each structure.  Mass drainfields and other cluster systems that serve more than one dwelling are not considered residential development for the purposes of this Chapter.

"Residential wastewater" means sewage (i) generated by residential or accessory uses, not containing storm water or industrial influent, and having no other toxic, or hazardous constituents not routinely found in residential wastewater flows, or (ii) as certified by a professional engineer. (From Va. Code § 54.1-400)

"Residential sewage" means sewage (i) generated by residential or accessory uses, not containing storm water or industrial influent, and having no other toxic, or hazardous constituents not routinely found in residential sewage flows, or (ii) as certified by a professional engineer.  
Responsible Management Entity means… may be an owner…Such management entity shall be responsible for all requirements of this chapter, including but not limited to monitoring, operation and maintenance operating and maintaining the onsite sewage system in accordance with this Chapter and all applicable laws and regulations for the expected life of the living units or dwellings.
"Rock" or "bedrock" means continuous, coherent, lithologic material that has relative hardness depending on the degree of weathering. Bedrock has characteristics such as strike, dip, jointing, and lithological compositions. Structure and water movement are rock controlled. Bedrock grinds with an auger, and mechanical penetration is more difficult or prevented as the material gets harder. 

“Single-lot construction permit/certification letter” means one application filed by an owner for an onsite sewage system construction permit or certification letter to serve an individual dwelling on one lot or parcel of land.

“Site evaluator” means a licensed onsite soil evaluator or an employee of the Department to whom the commissioner has delegated authority to conduct site evaluations pursuant to this chapter.

“Subdivision review” means the review of a proposed or preliminary subdivision plat by a local or district health department for a local government pursuant to a local ordiance or ordinances requiring such review and pursuant to §§ 15.2-2242 and 15.2-2260 of the Code of Virginia and (section) of this Chapter for the purposes of determining and documenting whether a site for an approved onsite sewage system is present on each lot proposed.

Subsurface wastewater infiltration system or SWIS….means the undisturbed soil medium beginning at the soil gravel or sand interface which is utilized for absorption of the effluent. The absorption area includes the infiltrative surface in the absorption trench and the soil between and around the trenches. absorption trenches and the spaces between and around the trenches out 1.5 feet from the ends and exterior edges of the trenches, absorption beds and the area 1.5 outsicde the bed, spray irrigation field, drip irrigation field, and other area intended for dispersal of treated sewage effluent….including the flow-splitting device in case of ….???? Case of what? 
"Septage" means the mat of grease and scum on the surface of septic tanks, the accumulated sludge at the bottom of tanks and the sewage present at the time of pumping. 

"Sewage" means water-carried and nonwater-carried human excrement, kitchen, laundry, shower, bath or lavatory wastes separately or together with such underground, surface, storm or other water and liquid industrial wastes as may be present from residences, buildings, vehicles, industrial establishments or other places. 

"Sewage disposal system" means a sewerage system or treatment works designed not to result in a point source discharge. 

"Sewage handler" means any person who removes or contracts to remove and transports by vehicle the contents of any septic tank, sewage treatment plant, privy, holding tank, portable toilet or any sewage, septage or sewage sludges which have been processed to meet acceptable treatment standards as defined in this chapter or the Sewage Regulations (12VAC5-580-10 et seq.). 

"Sewage handling" means the vehicular conveyance of sewage (See "Transportation" in §32.1-163 of the Code of Virginia). 

"Sewerage system" means pipe lines or conduits, pumping stations and force mains and all other construction, devices and appliances appurtenant thereto, used for the collection and conveyance of sewage to a treatment works or point of ultimate disposal. 

"Shrink-swell soils" means soils with horizons that contain montmorillonite and other clays that excessively shrink upon drying and swell upon wetting. 

"Sink hole" means a depression in the topography without a surface outlet for drainage from the low point. Sink holes are common in areas containing limestone and generally result from the collapse of solution cavities. 

"Soil" means the weathered mineral and organic fraction of the earth's regolith, which is less than or equal to 2.0 mm in size as observed in place. Soil comprises sands, silts or clays or combinations of these textured components and may contain larger aggregate materials such as gravel, cobbles, stones or channers or precipitates from aqueous solution. Soil includes the A, O, B, C, and E horizons. 

“System designer” means an employee of the Department authorized by the commissioner to design onsite sewage systems pursuant to this chapter a licensed onsite soil evaluator, or a professional engineer licensed in the Commonwealth of Virginia.

"Soil horizon" means a layer of soil or soil material approximately parallel to the land surface and different from adjacent genetically related layers in physical, chemical, and biological properties or characteristics such as color, structure, texture, consistency, kinds and numbers of organisms present, degree of acidity or alkalinity, etc. 

Soil Drainage managmenet- means …a type of alternative onsite sewage system…

"Subdivision" means multiple building lots derived from a parcel or parcels of land.

“Substituted system” means a system installed pursuant to a permit for a proposed …..Do we really need this?

 “Site evaluator” means an employee of the Department authorized by the commissioner to conduct site and soil evaluations pursuant to this chapter, a licensed onsite soil evaluator, or a professional engineer licensed in the Commonwealth of Virginia in consultation with a licensed onsite soil evaluator.

"subsurface soil absorption system" shall refer to that part of a sewage disposal system beginning at the flow splitting device and extending through the absorption area or areas. 

"Subsurface soil absorption system" means that part of a sewage disposal system beginning at the flow splitting device and extending through the absorption area to the bottom of the absorption volume. (Also see "Subsurface drainfield" in §32.1-163 of the Code of Virginia). It includes the distribution system, absorption area and absorption volume. [TJ]

"Saprolite" means material weathered from igneous or metamorphic rock, without soil structure, and with remnant structure and fabric of the parent rock which is soft in place and can be penetrated easily with an auger. 

"Septic tank effluent" means effluent characterized by a five-day biochemical oxygen demand between 120 and 200 mg/l; total suspended solids between 70 and 150 mg/l; fats, oils, and grease of 30 mg/l or less; and having no other toxic, hazardous, or constituents not routinely found in residential wastewater flows. 

"Septic tank effluent" means effluent characterized by a five-day biochemical oxygen demand between 120 and 200 mg/l; total suspended solids between 70 and 150 mg/l; fats, oils, and grease of 30 mg/l or less; and having no other toxic, hazardous, or constituents not routinely found in residential sewage flows. [TJ]

“Sewage disposal system” See “Onsite treatment works” [TJ]

“Sprayfield” means a subsurface soil absorption system in which effluent is dispersed via spray dispersal. [TJ]

“Spray dispersal” means the use of pressure distribution to force effluent into the air through a regular array of pipes and nozzles so that it is spread evenly over an area at the ground surface designated as the infiltrative surface. [TJ]

"Subsurface soil absorption" means a process which utilizes the soil to treat and dispose of effluent from a treatment works.  

“Subsurface drainfield" (§32.1-163 of the Code of Virginia)  See “subsurface soil absorption system”. [TJ]

“Shellfish Waters” means…shellfish growing areas as defined in (cite Shellfish’s regs or code…) whether open or closed to harvesting of shellfish, the boundary of which, for the purposes of this chapter is the mean high tide line or elevation. 

“Traditional systems”  means onsite sewage systems, including proprietary, pre-engineered systems deemed by the Department to comply with this Chapter, that have received provisional or general approval under, or for which design criteria are contained in, this Chapter, except as noted below.  For the purposes of this Chapter, traditional systems do not include experimental permits, conditional permits issued for temporary, intermittent or seasonal use, septage stabilization sytesm, or systems permitted under a soil drainage management plan.  Conditional construction permits issued for limited occupancy or the use of permanent water saving fixtures are not excluded.

"Treatment works" means any device or system used in the storage, treatment, disposal or reclamation of sewage or combinations of sewage and industrial wastes, including but not limited to pumping, power and other equipment and appurtenances, septic tanks and any works, including land, that are or will be (i) an integral part of the treatment process or (ii) used for ultimate disposal of residues or effluent resulting from such treatment. 

“Utility line” means public or private water line, electrical lines, either service or main….cable, etc….gas…telephone, etc…

“Variance” means a conditional waiver of a specific regulation which is granted prior to permitting to a specific person or owner relating to a specific situation or facility and may be for a specified time period.

Statutory Authority 

§§32.1-12 and 32.1-164 of the Code of Virginia. 

12VAC5-611-20. Purpose and Authority. 

Pursuant to the requirements of Va. Code §§ 32.1-12 and -163 et seq. the Board of Health has promulgated this chapter to: 

1. Discharge the Board’s responsibility to supervise and control the safe and sanitary collection, conveyance, transportation, treatment, and disposal of sewage by onsite sewage systems and treatment works as they affect the public health and welfare; 

2. Protect the quality of surface water and ground water; 

3. Guide the State Health Commissioner in determining whether a permit or other authorization pertaining to the collection, conveyance, transportation, treatment, and disposal of sewage shall be issued or denied; and 

4. Guide owners, applicants, licensed onsite soil evaluators, professional engineers, and other persons in the requirements for obtaining a permit or other authorization pertaining to the collection, conveyance, transportation, treatment, and disposal of sewage.

5.  Discharge the Board’s responsibility for regulating the operation and maintenance of alternative onsite sewage systems.

Statutory Authority 

§§32.1-12 and 32.1-164 of the Code of Virginia. 

12VAC5-611-30. Applicability.  This chapter governs all activities associated with onsite sewage systems and onsite treatment works including, but not limited to, permitting, design, construction, enforcement, operation and maintenance, and site evaluation which are under the Board’s supervision and control.  Such systems and treatment works are not regulated by a Virginia Pollutant Discharge Elimination System (VPDES) Permit.  All onsite sewage systems permitted under this Chapter shall comply with the performance requirements of this Chapter. 

Statutory Authority 

§§32.1-12 and 32.1-164 of the Code of Virginia. 

12VAC5-611-40. Relationship to other regulations.
A.  Until repealed, the Authorized Onsite Soil Evaluator Regulations (12 VAC5-615-10 et seq.) establish requirements for authorized onsite soil evaluators and professional engineers when submitting evaluations and designs to the Department.  If a conflict exists between this Chapter and 12 VAC 5-615, this Chapter shall be controlling.

B.  The Private Well Regulations (12 VAC5-630-10 et seq.) establish location and construction requirements for private wells.  In any case involving the issuance (or denial) of a permit for an onsite sewage system and a private well where there is a conflict between the separation distance requirements of 12 VAC 5-630 and this Chapter, this Chapter shall be controlling. When submitting evaluations and designs pursuant to this Chapter, a licensed onsite soil evaluator is authorized to certify the location and construction of a private well

C.  The Alternative Discharging Sewage Treatment Regulations for Individual Single Family Dwellings (12 VAC 5-640-10 et seq.) govern the construction and operation of alternative discharging sewage systems.  Pursuant to 12 VAC 5-640, the Department may not issue a permit for an alternative discharging sewage system unless all options for onsite sewage treatment and disposal have been evaluated and found unsatisfactory.  This requirement shall be satisfied when a site characterization and system selection in accordance with Parts IV and V of this Chapter show that no site on the property meets the requirements of Part VI of this Chapter for a conventional onsite sewage system.  If a conflict exists between this Chapter and 12 VAC 5-640, this Chapter shall be controlling.

Statutory Authority 

§§32.1-12 and 32.1-164 of the Code of Virginia. 

12VAC5-611-50. Administration of regulations. 
This Chapter shall be administered as follows: 

A. The State Board of Health has the responsibility to promulgate, amend, and repeal regulations necessary to ensure the safe and sanitary handling and disposal of sewage.  Nothing in this Chapter shall be construed to limit the Board’s authority to enforce any law administered by it, any regulation promulgated by it, or any case decision rendered by it or by the Commissioner. 

B. The State Health Commissioner is the chief executive officer of the Department. The Commissioner has the authority to act, within the scope of regulations promulgated by the Board, for the Board when it is not in session. The commissioner may delegate his powers under this chapter with the exception of his power to issue orders under Va. Code § 32.1-26. 

C.    Va. Code § 32.1-30 requires each county and city to establish and maintain a local department of health which shall be responsible for enforcing all health laws of the Commonwealth and regulations of the Board.  With the concurrence of each county and city government affected, the Commissioner may create a district health department composed of such local health departments.  The Commissioner appoints the local or district health director in those localities that enter into a contract with the Department for the operation of the local or district health department.  In those localities where the governing body has not entered into a contract with the Department for the operation of the local health department, the governing body is responsible for appointing the local health director.  District and local health departments are responsible for implementing and enforcing the operational activities as required by this chapter.  Nothing in this section shall be construed as limiting the Commissioner’s authority to delegate his powers as provided in law. The authority to accomplish the following specific activities is hereby delegated to local and district health directors who may delegate these as they deem necessary:  

1.
Evaluate, process, decide, and otherwise consider any application for a permit or a certification letter filed pursuant to this Chapter and render case decisions in accordance with this Chapter respecting same.

2.  Evaluate, process, decide, and otherwise consider any request filed by a local government for review of a proposed subdivision and provide a recommendation to such local government as to the suitability of each proposed lot for the use of an onsite sewage system.

3.
Evaluate, investigate, and initiate lawful enforcement actions necessary to implement and enforce this chapter and any law administered by the Board pertaining to onsite sewage systems, including but not limited to, convening informal fact finding proceedings, rendering case decisions, administrative actions to revoke, modify, suspend any permit, certification letter, or recommendation respecting a proposed subdivision, criminal actions, and actions for civil penalties as provided at Va. Code § 32.1-164.I.

4. Perform activities required pursuant to the Authorized Onsite Soil Evaluator Regulations (12 VAC5-615-10 et seq.) and this Chapter as they pertain to accepting private evaluations and designs from licensed onsite soil evaluators and professional engineers pursuant to the requirements of Va. Code §§ 32.1-163.4, -163.5 and  164.H. 

5. Evaluate, process, decide, and otherwise consider any request from a local building official for a certification pursuant to Va. Code § 32.1-165 that safe, adequate and proper sewage disposal is or will be made available to a specific property prior to the issuance of a building permit and render case decisions in accordance with this Chapter respecting same.

6.  Evaluate, process, decide, and otherwise consider applications for determining the suitability of an existing onsite sewage system in accordance with this Chapter. 

7.  Evaluate, process, decide, and otherwise consider applications for sewage handling permits, pump and haul permits, septage storage facilities (things for which local health departments issue permits)

D. The Department is designated as the primary agent of the commissioner for the purpose of administering this chapter. 

E.
Subject to the requirements of this Chapter and applicable laws, licensed onsite soil evaluators are authorized to implement this Chapter and are responsible for complying with this Chapter.  In accordance with Va. Code §§ 32.1-163.4, -163.5 and  164.H, licensed onsite soil evaluators may certify that evaluations and designs comply with the minimum requirements of this Chapter.  The Department shall accept such evaluations and designs submitted in accordance with this Chapter and applicable laws.  

F.        Subject to the requirements of this Chapter and applicable laws, licensed professional engineers are authorized to implement this Chapter and are responsible for complying with this Chapter.  In accordance with Va. Code § 32.1-163.5 licensed professional engineers may certify that designs, and evaluations done in consultation with a licensed onsite soil evaluator, comply with the minimum requirements of this Chapter.  The Department shall accept such designs and evaluations submitted in accordance with this Chapter and applicable laws.

G.
Pursuant to Va. Code § 32.1-166.6 the Sewage Handling and Disposal Appeal Review Board is authorized to hear appeals of denials of onsite sewage disposal system permits and appeals of refusals of indemnification requests.  In discharging its responsibilities pursuant to this Chapter and applicable laws the Appeal Review Board is responsible for complying with this Chapter.

Statutory Authority 

§§32.1-12 and 32.1-164 of the Code of Virginia. 

12VAC5-611-60. Onsite Sewage Systems Advisory Committee. 

The commissioner shall appoint an Onsite Sewage Systems Advisory Committee consisting of 18 appointed members and two ex officio members. The four engineering representatives shall also serve on the Engineering Design Review Panel described in 12 VAC 5-611-70.  The commissioner shall appoint to the Sewage Handling and Disposal Advisory Committee one individual each from the following: a member of the Virginia Society of Professional Engineers; a member of the American Council of Engineering Companies of Virginia; a professional engineer representing the Department, a professional engineer representing the Virginia Department of Environmental Quality, a member of the Virginia Association of Professional Soil Scientists who is also a Licensed Onsite Soil Evaluator; a Department employee who is a licensed Onsite Soil Evaluator; a member of the Virginia Wastewater Recycling Association who is a licensed Onsite Soil Evaluator; a member of the Home Builders Association of Virginia; a member of the Virginia Association of Counties; a member of the Virginia Association of Realtors; a member of the Virginia Water Well Association; a person representing a sanitary district or service authority with experience in community onsite sewage systems; a faculty member of a Virginia state university or college with experience in teaching or research related to onsite sewage systems; a member of the Virginia Environmental Health Association who is a licensed onsite soil evaluator; a member of the Virginia Onsite Wastewater Recycling Association who is a licensed installer of alternative onsite sewage systems; a member representing the Chesapeake Bay Program; a representative from the Department of Environmental Quality with experience in groundwater protection;  one representative each from the Department of Conservation’s Chesapeake Bay Local Assistance and Non Point Source programs and two citizens at large. Ex officio members shall consist of Department’s Director of the Division of Onsite Sewage and Water Service and the Director of the Division of Wastewater Enginering; or their designees. The chairman shall be designated by the commissioner.  Members shall serve at the discretion of the commissioner. In addition to specific duties provided in this Chapter, the Advisory Committee shall make recommendations to the commissioner regarding onsite sewage system policies, procedures, and programs of the Department. The committee shall meet at least annually. The committee shall establish its rules of order. 

Statutory Authority 

§§32.1-12 and 32.1-164 of the Code of Virginia. 

12 VAC 5-611-70 Engineering Design Review Panel.    The Engineering Design Review Panel shall advise the Commissioner and his designees regarding matters related to onsite sewage systems engineering, including but not limited to the following:

A.  The listing of approved treatment units; 

B.  The review of a manufacturer’s application for approval of a design manual;

C.  The review of cases where the Department has denied an application and the owner or the design engineer is entitled to review pursuant to Va. Code § 32.1-163.6.

The panel members shall establish rules of order and appoint a chairman.

Statutory Authority 

§§32.1-12 and 32.1-164 of the Code of Virginia. 

12VAC5-611-80. The State Health Department Sewage Handling and Disposal Appeal Review Board. 
The Appeal Review Board shall review cases of permit denials, including construction permit denials, construction permit revocations, null and void of construction permit, certification letter denial, certification letter revocation, certification letter null and void, variance request denials where the subject is a permit or certification letter, and refusals of indemnification requests.  In reviewing cases and rendering a final administrative decision, the Appeal Review Board shall be bound by statutes, the Board’s regulations, and policies in the same manner as the Department and local and district health departments.    In accordance with Va. Code § 32.1-166.1 the Appeal Review Board shall render the final administrative decision which may be appealed by a named party to the appropriate circuit court in accordance with the Administrative Process Act.  Any request for a hearing before the Appeal Review Board shall be (i) in writing, (ii) received by the Board’s secretary at least 30 days prior to a scheduled hearing date and within 30 days of the date of the decision which forms the basis for the hearing request, and (iii) accompanied by the filing fee required pursuant to Va. Code § 32.1-166.10.  In order to decide a case there shall be a unanimous vote of the members attending, otherwise the Department’s decision shall be upheld. 

Statutory Authority 

§§32.1-12 and 32.1-164 of the Code of Virginia. 

12VAC5-611-90. Grandfather clause; permits valid on the effective date of this chapter. 
A. Any owner of a grandfathered lot may submit an application for a construction permit according to the procedure in 2VAC5-610240. A site and soil evaluation may be performed in accordance with Part X of this Chapter.  If site and soil conditions allow the issuance of a construction permit in accordance with Part VI or VII of this Chapter, such permit shall be issued.  If a construction permit cannot be issued pursuant to the requirements of Part VI or VII of this Chapter, the applicant may obtain a permit in accordance with Part VIII of this Chapter.  If the horizontal setback requirements of Part VIII cannot be met, the distances may be reduced, however in no case may the separation distance between the subsurface absorption system and a drinking water supply or shellfish waters be less than the separation distance established in the regulations in effect at the time the grandfathered lot was approved (certification letter, subdivision approval) or when the first permit was issued for the grandfathered lot. 

B. Certification letters may not be issued in lieu of permits under the grandfather clause. 

C. D. Within 18 months of the effective date of this Chapter any owner of a lot for which a certification letter or subdivision approval was issued after July 1, 2000, may submit an application for a construction permit according to the procedures in 12VAC5-610-240. Such application shall be subject to the permitting requirements of the regulations under which the certification letter or subdivision approval was issued. 

E. Treatment units approved by the Division for secondary and better-than-secondary treatment as of the effective date of this chapter shall be listed as approved for use under this chapter.  Those units previously approved as secondary treatment units shall be deemed to comply with TS2.  Those units previously approved as better-than-secondary treatment devices shall be deemed to comply with TS3.  The Department may, within eighteen months of the effective date of this Chapter, determine that a treatment device or the design manual supporting a treatment device approved as of the effective date of this Chapter is not adequate and give notice of such determination in writing to the manufacturer in the usual manner that notice of alleged violation is given under this chapter.  Such notice shall include the factual basis for the determination, a citation to the appropriate section or sections of this Chapter, and may contain, if appropriate, requested corrective actions.  After eighteen months from the effective date of this Chapter, the Department may remove a treatment unit from the approved list only in accordance with  the procedures contained in Part X of this Chapter (i.e. “population” testing requirements of this chapter for treatment units).    

F.   Sewage disposal system construction permits which are valid on the effective date of this Chapter shall be automatically renewed on a one-time basis. Each permit thus renewed shall have an expiration date 18 months from the expiration date shown on the face of the permit. Such permits may be converted to certification letters only if they substantially comply with the current provisions of this chapter. 

Statutory Authority 

§§32.1-12 and 32.1-164 of the Code of Virginia. 

12VAC5-611-100. Sewerage systems and/or treatment works required. 
A. The discharge of untreated sewage onto the land or into the waters of the Commonwealth is prohibited. 

B. No owner, person, or occupant shall discharge treated or untreated sewage onto the land, into the soil or into the waters of the Commonwealth without a valid permit from the commissioner or, as appropriate, a certificate issued by the Department of Environmental Quality in accordance with Title 62.1 of the Code of Virginia. 

C. All buildings, residences, and structures designed for human occupancy, employment or habitation and other places where humans congregate shall be served by an approved sewerage system and/or treatment works. An approved sewerage system or treatment works is a system for which the Commissioner has issued an operating permit pursuant to this Chapter or for which a certificate to operate has been issued by the  Department of Environmental Quality. 

D. No owner, person, or occupant shall operate an onsite sewage system without an Operating Permit nor shall any owner, person, or occupant operate an onsite sewage system in a manner that is not consistent with the Operating Permit.  

Statutory Authority 

§§32.1-12 and 32.1-164 of the Code of Virginia.
12VAC5-611-110. Right of entry. 
The commissioner or his designee shall have the right to enter any property to assure compliance with this chapter in accordance with the provisions of §32.1-25 of the Code of Virginia. 

Statutory Authority 

§§32.1-12 and 32.1-164 of the Code of Virginia.
12VAC5-611-120. Compliance with Virginia Administrative Process Act. 
The provisions of the Virginia Administrative Process Act of the Code of Virginia shall govern the promulgation and administration of this chapter and shall be applicable to the appeal of any case decision based upon this chapter.

Statutory Authority 

§§32.1-12 and 32.1-164 of the Code of Virginia.
12VAC5-611-130. Emergency order or rule. 
The board, or the Commissioner when the board is not in session, may find that an emergency exists and issue an emergency order or rule in accordance with Va. Code § 32.1-13 and -26 as is necessary for preservation of public health, safety, and welfare. The emergency order or rule shall state the reasons and precise factual basis upon which the emergency rule or order is issued. The emergency order or rule shall state the time period for which it is effective.  An affected party may request a hearing pursuant to Va. Code § 2.2-4020 within 30 days of the effective date of an emergency order for the purpose of adjudicating an emergency order or rule.

Statutory Authority 

§§32.1-12 and 32.1-164 of the Code of Virginia. 

12VAC5-611-140. Enforcement of regulations. 
A. All sewage handling and disposal facilities shall be constructed and operated in compliance with the requirements as set forth in the Code of Virginia and this chapter. The commissioner may enforce this chapter through any means lawfully available. 

B. Subject to the exceptions indicated below whenever the commissioner or the district or local health department has reason to believe a violation of any of this Chapter or any law pertaining to onsite sewage systems administered by the Board has occurred or is occurring, the alleged violator shall be notified. Such notice shall be made in writing, shall be delivered personally or sent by certified mail to the owner or in the case of a corporation to the registered agent, shall cite the regulation or regulations that are allegedly being violated, shall state the facts which form the basis for believing the violation has occurred or is occurring, shall include a request for a specific action by the recipient by a specified time and shall state the penalties associated with such violations (See §§ 32.1-27 and 32.1-164.I of the Code of Virginia). Such notice shall not be construed as a case decision.
C. When the commissioner deems it necessary he may, prior to giving notice, initiate criminal actions by requesting the Commonwealth’s Attorney to bring such action or directly by requesting the magistrate to issue a summons.

D.  When the commissioner deems it necessary he may, prior to giving notice, initiate administrative proceedings, seek civil relief through mandamus or injunctive relief, or any other lawful enforcement action.  

E.    When the Commissioner deems it necessary, he may, prior to giving notice, initiate informal fact finding proceedings in accordance with 12 VAC 5-611-170 to make or consider making a case decision resulting in actions including, but not limited to, the revocation, modification, or voidance of any construction permit, certification letter, operating permit, or other license or benefit conferred upon a named party pursuant to this Chapter.

F.  After giving notice in accordance with this section, the commissioner may initiate civil penalties as provided by § 32.1-164.I.

G.  Pursuant to Va. Code § 32.1-26 the JBoard, or the Commissioner when the Board is not in session, may issue orders to require any person to comply with the provisions of any law or regulation pertaining to onsite sewage systems administered by it, the Commissioner, or the Department or this Chapter or to comply with any case decision of the Board or Commissioner.  Such orders may:

1. Require the immediate cessation or correction, or both, of the violation; 

2. Require the acquisition or use of additional land, equipment, supplies or personnel to assure that the violation does not recur; 

3. Require the submission of a plan to prevent future violations to the commissioner for review and approval; 

4. Authorize a variance; and 

5. Require any other corrective action deemed necessary for proper compliance with the applicable law, regulation, or case decision. 

H. In accordance with Va, Code § 32.1-26, before the issuance of an order described in subsection G of this section, a hearing must be held with at least 30 days notice to the affected person of the time, place and purpose thereof, for the purpose of adjudicating the alleged violation or violations of this chapter. The procedure at the hearing shall be in accordance with Va. Code § 2.2-2040.   The affected party may waive its right to a hearing and consent to the issuance of an order.

I. All orders shall become effective not less than 15 days after mailing a copy thereof by certified mail to the last known address of the affected person  or in the case of a corporation the registered agent violating this chapter. Violation of an order is a misdemeanor. (See Va. Code §32.1-27) 

J. The commissioner may enforce all orders. Should any person fail to comply with any order, the commissioner may initiate any lawful enforcement action, including but not limited to: 

1. Apply to an appropriate court for an injunction or other legal process to prevent or stop any practice in violation of the order; 

2. Seek mandamus against any owner that is a municipal corporation; 

3. Request the Attorney General to bring an action for civil penalty; 

4.  Request the Commonwealth's Attorney to bring a criminal action or initiate a criminal action directly by requesting the magistrate to issue summons.

5.  Initiate civil penalties in accordance with § 32.1-164.I of the Code of Virginia.

K. Nothing contained in this section shall be interpreted to require the commissioner to issue an order or give notice prior to seeking enforcement of any regulations or statute through an injunction, mandamus, civil penalty, or criminal prosecution. 

Statutory Authority 

§§32.1-12 and 32.1-164 of the Code of Virginia. 

12VAC5-611-150. Suspension of regulations during disasters.   

If in the case of a manmade or natural disaster, the commissioner finds that certain regulations cannot be complied with and that the public health is better served by not fully complying with this chapter, he may authorize the suspension of the application of the regulations for specifically affected localities and institute a provisional regulatory plan until the disaster is abated.

Statutory Authority 

§§32.1-12 and 32.1-164 of the Code of Virginia. 

12VAC5-610-160. Variances. 
A. The commissioner may grant variances to this chapter; however, minor deviations to the prescriptive criteria contained in Part VI and VII of this chapter may be taken by the system designer in accordance with 12VAC5-611-600.  The commissioner shall follow the procedures set forth in this section in granting a variance. 

B.  When a variance is requested to facilitate the issuance of an onsite sewage system construction permit or certification letter, the request may only be filed after a written certification, either by a licensed onsite soil evaluator or a professional engineer in consultation with a licensed onsite soil evaluator or by the Commissioner pursuant to an application filed in accordance with this chapter, respecting compliance with the minimum requirements of Part VI and VII of this Chapter.  

C.  Except as provided in 12VAC5-611-210.E a named party may not file an application for a variance if more than 30 days have passed from the date the named party received written notice of the finding required in subsection B of this section, or where appropriate, notice of denial of an application for a license or benefit other than an onsite sewage construction permit or certification letter filed pursuant to this Chapter..

D.  If a named party applies for a variance within the 30-day period provided by subsection C of this section, the deadline for appealing the Commissioner’s findings on the application for a construction permit or certification letter shall commence from the date on which the Commissioner acts on the application for a variance.

E. Requirements for a variance. The commissioner may grant a variance if a thorough investigation reveals that the hardship imposed (may be economic) by this chapter outweighs the benefits that may be received by the public and that the granting of such variance does not subject the public to unreasonable health risks. 

F. Application for a variance. Any person seeking a variance shall apply in writing. The application shall be sent to the appropriate district and local health department for review and forwarding to the commissioner. The application shall include: 

1. A citation to the regulation from which a variance is requested, including appropriate documentation showing compliance with subsection B above; 

2. The nature and duration of the variance requested; 

3. Any relevant analytical results including results of relevant tests conducted pursuant to the requirements of this chapter; 

4. The hardship imposed by the specific requirement of this chapter; 

5. A statement of reasons why the public health and welfare would be better served if the variance were granted; 

6. Suggested conditions that might be imposed on the granting of a variance that would limit the detrimental impact on the public health and welfare; 

7. Other information, if any, believed pertinent by the applicant; and 

8. Such other information as the local health department and the commissioner may require. 

G. The commissioner shall act on any variance request within 60 calendar days of receipt of a complete application for a variance. 

H. In his evaluation of a variance application, the commissioner shall consider the following factors: 

1. The effect that such a variance would have on the operation of the sewage handling or disposal facility; 

2. The cost and other economic considerations imposed by this requirement; 

3. The effect that such a variance would have on protection of the public health; 

4. Any relevant analytical results including results of relevant tests conducted pursuant to the requirements of this chapter; 

5. The hardship imposed by enforcing the specific requirement of this chapter; 

6. The applicant's statement of reasons why the public health and welfare would be better served if the variance were granted; 

7. The suggested conditions that might be imposed on the granting of a variance that would limit the detrimental impact on the public health and welfare; 

8. Other information, if any, believed pertinent by the applicant; 

9. Such other information as the local health department and the commissioner may require; and 

10. Such other factors as the commissioner may deem appropriate. 

I. The commissioner may reject any applicant for a variance by sending a rejection notice to the applicant. Such notice shall be in writing and shall state the reasons for the rejection. Any person or owner wishing to contest such rejection must give notice in accordance with § 210 of this Chapter. 

J. If the commissioner grants a variance pursuant to this section, the applicant shall be notified in writing of this decision. Such notice shall identify the variance, the person, sewage handling or disposal facility covered, and shall specify the period of time for which the variance will be effective and any conditions imposed pursuant to issuing the variance. The effective date of a variance shall be as determined by the commissioner, not to exceed 15 calendar days following its issuance. 

K. No person or owner may challenge the granting of a variance or the terms set forth in the variance after 30 calendar days have elapsed from the date of issuance. 

L. Unless specifically provided as a condition, no variance granted may be transferred to another person, treatment works or sewage handling facility, or onsite sewage system or property.  Where applicable, each variance shall be attached to the permit with which it is associated. Each variance is revoked when the permit to which it is attached is revoked. 

Statutory Authority 

§§32.1-12 and 32.1-164 of the Code of Virginia. 

12 VAC 5-611-170.     Case decisions.  

A.    Except where the Board’s basic law requires a hearing, the Commissioner may decide cases by agreement with the applicant or named party or via informal fact finding or consultation proceedings in accordance with Va. Code § 2.2-4019.  Whenever a case is to be decided via informal fact finding proceedings, the parties to the case shall have rights to (i) have reasonable notice thereof, (ii) appear in person or by counsel or other qualified representative, (iii) have notice of any contrary fact basis or information in the possession of the Department that can be relied upon in making an adverse decision, (iv) receive a prompt decision of any application for a permit, and (v) be informed, briefly and generally in writing, of the factual or procedural basis for an adverse decision.  Such case decision shall be the final administrative decision.

B.   The Commissioner is not required to make a verbatim record of informal proceedings, however any party to a case, with the consent of all other parties, may make a verbatim record provided a copy of such record is made available to all parties.  The requesting party shall be responsible for making a verbatim record.  When a verbatim record is made at the Commissioner’s direction, it shall constitute the official record of the proceedings.  The Commissioner shall review the facts presented and render a case decision based upon those facts.

C.
The Commissioner shall send the written decision and the basis for such decision to the named party in a timely manner in accordance with the Administrative Process Act.  

D.
In any case where the Board’s basic laws do not require a hearing, the Commissioner and a named party may consent to waive informal fact finding proceedings and go directly to a hearing in accordance with Va. Code § 2.2-4020.

E.  Only an aggrieved named party to a case decision may appeal an adverse decision to the appropriate circuit court pursuant to Va. Code § 2.2-4026 and Part Two A of the Rules of the Supreme Court of Virginia. 

Statutory Authority 

§§32.1-12 and 32.1-164 of the Code of Virginia. 

12 VAC 5-611-180.  The Indemnification Fund

Va. Code § 32.1-164.1:01 creates the Onsite Sewage Indemnification Fund for the purpose of assisting any Virginia real property owner holding a valid permit to operate an onsite sewage system when such system or components thereof fail within three years of construction and such failure results from the Department’s negligence.  The Board has authority to promulgate regulations for administering the Fund.  To the extent that the Board has promulgated regulations, they shall govern the operation of the Fund.  Any owner making application for reimbursement from the Fund shall be responsible for repairing or replacing his failing or malfunctioning onsite sewage system in accordance with this Chapter.  Making application for reimbursement from the Fund shall not stay or set aside the requirement for any owner to accomplish such repair or replacement. 
Statutory Authority 

§§32.1-12 and 32.1-164 of the Code of Virginia. 

12VAC5-611-190. Hearings.    

A. The Appeal Review Board shall conduct formal hearings in all cases where it has jurisdiction and shall render the final agency decision.  In accordance with Va. Code §32.1-166.10 an person requesting a hearing before the Appeal Review Board shall pay an appeal fee of $XXX.  Except where the appeal fee is waived for reasons of economic hardship, the fee required under this subsection must be received by the Appeal Review Board within the time required for filing notice of appeal pursuant to this Chapter.  If such fee is not waived for reasons of economic hardship or received by the Appeal Review Board within the time required for filing notice of an appeal pursuant to this Chapter, any notice given shall be deemed defective and the Appeal Review Board shall dismiss the appeal with predjudice without holding a hearing.

B. In cases where the Appeal Review Board does not have jurisdiction the hearing shall be conducted in accordance with Va. Code § 2.2-4020.  The hearing officer shall make a recommendation and the Commissioner shall make the final agency decision.

C.
In any case where the Board’s basic laws require a hearing, the Commissioner and a named party may consent to participate in informal fact finding proceedings prior to a  hearing.  In such cases, the named party may appeal an adverse decision from such informal proceedings by requesting a hearing in accordance with this section.   

Statutory Authority 

§§32.1-12, 32.1-164, and 166.10 of the Code of Virginia. 

12 VAC 5-611-200. Complaints and requests for action. 

Any person claiming the unlawfulness of any action by the Board, Commissioner, or the Commissioner’s designee pursuant to this Chapter or claiming injury by an alleged violation of this chapter may file a written complaint with the Commissioner.  The Commissioner may convene informal fact finding proceedings pursuant to 12 VAC 5-611-170 (Case Decisions) and render a case decision.  The Commissioner’s refusal to convene such proceedings may be appealed in the same manner as a case decision (see § 170.E).  A complaint pursuant to this subsection shall cite the reason for the complaint, identify with reasonable specificity the location of the complaint and persons involved or affected, the factual basis for the complaint, and shall cite the section or sections of this chapter allegedly violated.   This section shall not be construed to require the Commissioner to convene informal fact finding proceedings prior to initiating any lawful enforcement action. 

Statutory Authority 

§§32.1-12 and 32.1-164 of the Code of Virginia. 

12 VAC 5-611-210.  Appeals.

A. Va. Code § 32.1-166.6 provides that the Appeal Review Board shall hear all administrative appeals of denials of onsite sewage disposal system permits and appeals of refusals of payment from the indemnification fund and render the final administrative decision on such cases.  The cases described in this subsection shall be subject to review by the Appeal Review Board as follows:  

1.   Applications for construction permits and certification letters.  An owner wishing to contest the District or Local Health Director’s decision to deny an application for a construction permit or a certification letter may give notice of his intent to contest such decision.  Such notice shall be in writing and must be received by the District or Local Health Director no later than 30 days from the date the owner received written notice of the denial.  The District or Local Health Director may convene an informal proceeding and render a decision pursuant to 12 VAC 5-611- 170  which may be appealed to the Appeal Review Board.  The parties may agree to waive informal fact finding proceedings and go directly to a hearing before the Appeal Review Board.   

2.  Applications for variances or conditions of a variance granted when related to a permit or certification letter.  An owner wishing to contest the denial of an application for a variance or the conditions imposed upon the granting of a variance may, when the variance application is related to an application for a construction permit or certification letter, request (i) an informal fact finding conference if the Commissioner delegated the authority for deciding the application to a subordinate, or (ii) a hearing before the Appeal Review Board if the Commissioner has not delegated the authority for deciding the application to a subordinate.  A request pursuant to this subsection must be made in writing and must be received by the Commissioner no later than 30 days from the date the named party received written notice of a decision on the application for a variance.   

a.  If the variance application was delegated to a subordinate, the parties may agree to waive the informal proceedings and go directly to a hearing before the Appeal Review Board.  If informal proceedings are held, the Commissioner shall render a case decision pursuant to 12 VAC 5-611-170 which may be appealed to the Appeal Review board.

b.  If the variance application was not delegated to a subordinate, it shall be referred to the Appeal Review Board for a hearing. 

3.  Revocation of, or finding that, a construction permit, certification letter, or operating permit is null and void.  An owner wishing to contest the revocation of a construction permit, certification letter, or operating permit or a finding that a construction permit, certification letter, or operating permit is null and void may give notice of his intent to contest such decision.  The notice must be made in writing and must be received by the Commissioner no later than 30 days from the date the owner received written notice of the decision.  The parties may agree to waive informal proceedings and go directly to a hearing before the Appeal Review Board.  If informal proceedings are held, the Commissioner shall render a case decision pursuant to 12 VAC 5-611-170  which may be appealed to the Appeal Review Board.

4.  Contest denial of, or conditions imposed upon, operating permit.  An owner wishing to contest the denial of an operating permit or conditions imposed upon an operating permit may give notice of his intent to contest such decision.  The notice must be made in writing and must be received by the Commissioner no later than 30 days from the date the owner received written notice of the decision.  The parties may agree to waive informal fact finding proceedings and go directly to a hearing before the Appeal Review Board or the Commissioner may render a case decision pursuant to 12 VAC 5-611-170 which may appealed to the Appeal Review Board.

5.  In accordance with Va. Code § 32.1-164.1:01 an owner may appeal the Commissioner’s refusal of a request for payment from the indemnification fund to the Appeal Review Board. 

C.  In any contested case where the Appeal Review Board does not have jurisdiction and a hearing is required, such hearing shall be conducted in accordance with Va. Code § 2.2-4020.

D.  In any case in which a hearing is not required, if informal fact finding proceedings pursuant to 12 VAC 5-611-170 have not been held, a named party contesting any decision of the Commissioner pursuant to this Chapter may request informal proceedings in accordance with 12 VAC 5-611-170.  The parties may not waive informal proceedings.  A request pursuant to this subsection must be made in writing and must be received by the Commissioner no later than 30 days from the date the named party received written notice of the Commissioner’s decision.  The Commissioner shall conduct informal proceedings and render a case decision in accordance with 12 VAC 5-611-170.  Such decision shall be the final agency action and may be appealed as described in 12VAC5-611-170.E.

E.  Election of remedies.  In any case contesting a decision of the commissioner pursuant to this Chapter, the owner or named party may request a variance within 30 days of the date he gave notice of appeal, provided such notice was timely filed.  If a variance is requested, the appellant shall agree to hold the appeal in abeyance while the Commissioner considers the variance request.  Once the commissioner renders a decision on the variance request, an aggrieved appellant may pursue his appeal in accordance with this section. This section shall not be construed to prevent the Commissioner from resolving a contested case by granting a variance with the concurrence of the owner or named party.

F.  Any request for a hearing before the Appeal Review Board shall be received by the Board, together with the required appeal fee, at least 30 days prior to a scheduled hearing date and no more than 30 days after the date the named partey received notice of the decision that forms the basis for the appeal request or the date the parties agreed to waive informal proceedings, whichever is later.

G.  In any case where a professional engineer has submitted plans and specifications for an onsite sewage system construction permit in accordance with Va. Code § 32.1-163.6 and the commissioner has denied the application or fails to make a decision within 60 days, the owner or the engineer responsible for the design may request review by the Engineering Design Review Panel.  Such request must be in writing, must be received by the commissioner within 30 days of the professional engineer’s receipt of the denial, and must cite the reasons for the request. 

Statutory Authority 

§§32.1-12 and 32.1-164 of the Code of Virginia. 

12VAC5-611-220. Local ordinances.  

A. The Department may implement lawfully adopted local ordinances consistent with the intent of this Chapter pursuant to a contract executed in accordance with Va. Code § 32.1-30 (what about Ch. 678, Acts of Assembly, 1994?) for the operation of a local health department.  In all cases involving the implementation of local ordinances, the local government shall be responsible for interpreting such ordinances and for adjudicating contested cases arising under such local ordinances.

B. The provisions of local ordinances regarding onsite sewage systems that are more restrictive than, and not inconsistent with, this Chapter are not affected by the provisions of Section 330 of this chapter (i.e. the “shall accept” and “deemed approved” provisions) unless a locality indicates in writing to the Commissioner that it wants the Department to implement the more restrictive ordinances in accordance with the provisions (deemed approved and shall accept) of Section 330 of this Chapter.  When such a request has been received, the Department will require all site evaluators and system designers submitting evaluations and designs in that locality to certify that such evaluations and designs comply with this Chapter and the more restrictive local requirements and thereby implement the provisions of the more restrictive ordinances utilizing the provisions of Section 330 of this Chapter.  
C.
In those localities with more restrictive ordinances where the local government has not indicated to the Commissioner in writing that it desires that the provisions of Section 330 of this Chapter be applied to the more restrictive ordinances, the Department will apply the provisions of Section 330 only to the determination of compliance with state law and regulations. 

 Statutory Authority 

§§32.1-12 and 32.1-164 of the Code of Virginia. 

12VAC5-611-230. Permits; general. 
A. No person or owner shall construct, operate, expand or modify an onsite sewage system without a written permit from the commissioner. 

B. No person or owner shall cause or allow the construction, expansion or modification of an onsite sewage system without a written construction permit from the commissioner which authorizes the construction or modifications. Furthermore, no person or owner shall cause or permit any sewage disposal system constructed after the effective date of this chapter to be operated without a written operating permit issued by the commissioner which authorizes the operation of the sewage disposal system.  The Department may impose reasonable conditions, including but not limited to the conditions described in section 360 (conditional permits) of this chapter, on the issuance of any construction permit or any operating permit and no sewage disposal system shall be constructed, modified or operated in violation of these conditions. 

C. Sewage handling permits. Except as noted in this subsection, any person who removes or contracts to remove and transport by vehicle the contents of any septic tank, sewage treatment plant, waterless toilet, holding tank, portable toilet, or any sewage septage or sewage sludges from any other device shall be deemed an owner and shall have a written sewage handling permit issued by the commissioner.  A sewage handling permit is not required for the following activities:

1.  Removal and disposal of sewage from a holding tank on a vehicle  by the owner of such vehicle provided such sewage is removed in a sanitary manner and is transferred to an approved facility as described in 100.C of this Chapter.

2.  Removal of sewage from a vessel by the owner of such vessel provided such sewage is transferred to an approved marina pump-out facilility approved in accordance with 12 VAC5-570-10 et seq. (marina regs) or to an approved facility as described in 100.C of this Chapter.  

3.  Removal of screenings, sludges, grit, etc. from a sewage treatment plant by the owner or employees of such sewage treatment facilities. 

Statutory Authority 

§§32.1-12 and 32.1-164 of the Code of Virginia.

12VAC5-610-240. Requirements for obtaining a construction permit or certification letter for an onsite sewage system.  This section contains the minimum requirements for obtaining a construction permit or certification letter.
A.  This subsection describes the minimum requirements for a complete application for obtaining a construction permit pursuant to this Chapter (these are the requirements for all applications- bare or not-bare): 

1. The applicant shall submit a complete application in a form approved by the Division (CHS 200 or successor- online form?).  The application shall be signed by the owner or by the owner’s agent.  The application shall include the following:

i. an accurate site plan showing the locations of property boundaries, existing and proposed structures, existing and proposed sewerage facilities including onsite sewage systems, existing and proposed private and public water supplies, existing and proposed driveways, utilities, and significant surface features including, but not limited to rock outcrops, cliffs, streams and bodies of water, and sinkholes in the vicinity of the proposed onsite sewage system or a Site Characterization Report produced in accordance with Part IV of this Chapter (when an application is submitted in “supported” configuration.);

ii.   a statement granting permission for the Commissioner to enter the premises.  Such permission shall allow the commissioner to enter for the purposes of conducting such inspections, evaluations, and field checks necessary to complete processing of the application and to protect public health and the environment.  Such permission shall endure until an operating permit has been issued or in the case of a denial, until the owner has exhausted all administrative remedies.

2.  The applicant shall pay the appropriate fee (fees are prescribed in the Code of Virginia and modified in Acts of Assembly- Budget Bill); and

3.  The applicant shall identify the source of potable water for any proposed structure and identify the proposed well site or other water supply details when a private water supply is proposed.

4.  Whenever the owner is a corporation or a limited liability company, the applicant shall furnish the name and address of the registered agent.

5.  The application shall be directed to the district or local health department having jurisdiction over the site of the proposed onsite sewage system.  

B. Whenever a single onsite sewage system will serve a dwelling unit with multiple living units, multiple dwelling units, multiple lots with dwelling units, or multiple occupied structures, the following shall apply:

1.  The construction and operating permits shall be issued only to a single owner. 

2.  Before the construction permit is issued, the applicant shall provide legal documentation to establish the system owner and shall designate or establish a responsible management entity.  Such responsible management entity shall operate, maintain, repair, and replace the onsite sewage system for the expected life of the dwellings or strutures.  Examples of such legal documentation shall include, but not be limited to, articles of incorporation, bylaws, restrictive deeds and covenants, and easements and shall be recorded as encumbrance on the deeds for the properties upon which the dwellings, structures, and the onsite sewage system are located.

3.  All parts or components of the onsite sewage system, including but not limited to treatment device or devices, conveyance lines, pumps and pump chambers, and dispersal fields or devices, shall be owned by the single owner required in this subsection.  The building sewer may be exempt from this requirement when it is located on property owned by the dwelling or structure owner.

C.  For construction permits only, where all or part of an onsite sewage system is proposed to be installed on property other than the owner’s, an easement in perpetuity shall be recorded in the same manner as a conditional construction permit prior to issuance of a construction permit. The easement shall be of sufficient area to permit access, construction, required reserve area, and maintenance of the system. The applicant shall provide permission as required in A.1.ii above to enter the easement area.  The Commissioner shall not issue any certification letter that would be subject to the easement provisions of this subsection.

D.  Additional application requirements for medium-sized drainfields (1001-5000 gpd) and mass drainfields (5001 and up), and innovative systems are contained in Parts X, X, and X respectively.  

Statutory Authority 

§§32.1-12 and 32.1-164 of the Code of Virginia. 

12 VAC5-611-250.  Permit processing requirements.  The following requirements may be satisfied by the applicant through the submission of site evaluation reports and designs certified by a licensed onsite soil evaluator or a professional engineer, or, with the exception of #3 (survey) by the local health department  in accordance with policies and procedures established by the Commissioner (ie. For VDH employees no proprietary systems, secondary treatment only for repairs…etc.). The following are required prior to the issuance of any construction permit:

1.  A site characterization (evaluation) report in accordance with Part IV of this Chapter;

2.  A site suitability assessment in accordance with Part V of this Chapter:

3.  A survey plat of the property (or portion of the property under consideration for an onsite sewage system) showing the location of the proposed SWIS; and

4.  Construction drawings, plans, specifications, and other data for the recommended onsite sewage system in accordance with (12VAC5-611-280 – the section below that talks about construction drawings, etc.); and

5.  The (certified) proposed well site or other private water supply when a private water supply is proposed.   

Statutory Authority 

§§32.1-12 and 32.1-164 of the Code of Virginia. 

12 VAC 5-611-260.  Certification letter processing requirements. Basic application requirements are contained in 12 VAC 50611- 240.  Processing requirements for a certification letter differ from those required for a construction permit in that a complete design is not normally required.  It is, however, necessary to assure a system meeting the rquirements specified on the application can be supported by the proposed site.  The following requirements may be satisfied by the applicant through submission of site evaluation reports and abbreviated designs certified by a licensed onsite soil evaluator or a professional engineer, or, with the exception of item #4 (survey) by the local or district health department in accordance with policies and procedures established by the Commissioner.  The following are required prior to the issuance of any certification letter.

1.  A site characterization report in accordance with Part IV of this Chapter;

2  A site suitability assessment in accordance with Part V of this Chapter;

3.  Abbreviated design information in a form approved by the Division;

4.  A survey plat showing the perimeter of the approved SWIS.

5.  The (certified) proposed well site or other private water supply when a private water supply is proposed.

Statutory Authority 

§§32.1-12 and 32.1-164 of the Code of Virginia. 

12 VAC 5-611-270.  Multiple certification letters.  Multiple certification letters may be used as the method for reviewing proposed subdivisions in localities that do not require the commissioner to review proposed subdivisions.  The following requirements must be satisfied by the applicant through submission of site evaluation reports and abbreviated designs certified by a licensed onsite soil evaluator or a professional engineer.  The Commissioner shall not issue any certification letter that would be subject to the easement provisions of this subsection.

A.  This subsection describes the minimum requirements for a complete application for obtaining multiple certification letters pursuant to this Chapter: 

1. The applicant shall submit a complete application in a form approved by the Division (CHS 200 or successor- online form?) for each proposed site or lot.  The application shall be signed by the owner or by the owner’s agent.  The application shall include the following:

i. an accurate site plan showing the locations of property boundaries, existing and proposed structures, existing and proposed sewerage facilities including onsite sewage systems, existing and proposed private and public water supplies, existing and proposed driveways, utilities, and significant surface features including, but not limited to rock outcrops, cliffs, streams and bodies of water, and sinkholes in the vicinity of the proposed onsite sewage system or a Site Characterization Report produced in accordance with Part IV of this Chapter (when an application is submitted in “supported” configuration.);

ii.   a statement granting permission for the Commissioner to enter the premises.  Such permission shall allow the commissioner to enter for the purposes of conducting such inspections, evaluations, and field checks necessary to complete processing of the application and to protect public health and the environment.  Such permission shall endure until an operating permit has been issued or in the case of a denial, until the owner has exhausted all administrative remedies.

2.  The applicant shall pay the appropriate fee for each proposed site or lot (fees are prescribed in the Code of Virginia and modified in Acts of Assembly- Budget Bill); and

3.  For each proposed site or lot the applicant shall identify the source of potable water for any proposed structure and identify the proposed well site or other water supply details when a private water supply is proposed.

4.  Whenever the owner is a corporation or a limited liability company, the applicant shall furnish the name and address of the registered agent.

5.  The application shall be directed to the district or local health department having jurisdiction over the site of the proposed onsite sewage systems.  

6.  A site characterization report in accordance with Part IV of this Chapter for each proposed site or lot;

7  A site suitability assessment in accordance with Part V of this Chapter;

8.  Abbreviated design information in a form approved by the Division;

9.  A survey plat showing the perimeter of the approved SWIS.

10.  The (certified) proposed well site or other private water supply when a private water supply is proposed.

11.  If the multiple certification letters are intended to establish the suitability of soils for a proposed subdivision, a preliminary subdivision plat shall be provided in accordance with § 500.C.4 of this Chapter.

D.  Additional application requirements for medium drainfields (1001-5000 gpd) and mass drainfields (5001 and up), and innovative systems are contained in Parts X, X, and X respectively.  

E.  When multiple cerfificaion letters have been used to establishs suitability….for a new subdivision..it shall be the record owner’s responsibility ….when the thing actually gets subdivided….inform the local health dept…provide copy of record plat and reconcile the record plat with the information provided with the applications for the origina cert. letters.

Statutory Authority 

§§32.1-12 and 32.1-164 of the Code of Virginia. 

12 VAC5-611-280.  Construction permits- system design requirements, construction drawings, plans, and specifications for all systems.  

A.  Construction drawings, plans, and specifications required for the issuance of a construction permit in accordance with Part VI of this Chapter shall be in a form approved by the division and shall be sufficient to allow the system to be installed by the contractor in accordance with this Chapter and the proposed permit.  The requirements listed in subdivisions 1 through 5 of this subsection establish the minimum information necessary to issue a construction permit.  The design information necessary to issue a construction permit includes:

1.  All the information required on form CHS 202A and B (a form approved by the Division);

2.  System construction drawings containing the minimum information as determined by the Division;

3.  Plans and specifications sufficient to allow the successful installation of a system;

4.  Any design calculations used to establish the design parameters of the recommended system, including the minimum information deemed appropriate by the Division; and

5.  A statement certifying that the design conforms with the minimum requirements of part VI or VII of this Chapter….

6.  Three copies of the construction drawings and specifications.

7.  All drawings, plans and specifications and other data for sewage disposal systems shall bear a suitable title showing the name of the owner and shall show the scale in feet, a graphical scale, the north point, date, and the name of the system designer. The cover sheet and each plan sheet shall bear the same general title identifying the overall onsite sewage project and each shall be numbered. Appropriate subtitles should be included on the individual sheets. 

9.  The plans shall be clear and legible. They shall be drawn to a scale which will permit all necessary information to be plainly shown. Data used should be indicated. Location, when made, shall be shown on the plans.

Subdivisions 1-9 of this subsection establish the minimum information necessary to issue a construction permit.   Additional information may be necessary depending on the specific site.   Applications that do not contain this minimum data set shall be returned to the applicant as “unable to process.”

Statutory Authority 

§§32.1-12 and 32.1-164 of the Code of Virginia. 

12 VAC 5-611-290.  Construction permits- system design requirements, construction drawings, plans, and specifications for systems designed in accordance with Parts VII and VIII.

Detailed plans shall consist of plan views, elevations, sections, and supplementary views which together with the specifications and general layouts provide the working information for the contract and construction of the work, including dimensions and relative elevations of structures, the location and outline form of equipment, the location and size of piping, water levels, ground elevations, and erosion control abatement facilities. 

2. Geographical and other features. Topography, elevations (contour lines), existing or proposed streets and all bodies of water, ditches, buildings, springs, cisterns and wells within 100 feet horizontally of the proposed sewage disposal system site and/or well, a water mounding analysis showing the impact of the proposed sewage system on ground water and all property lines shall be clearly shown. 

3. General layout. The general layout shall show the following: 

a. Test borings, ground water elevation (if observed), and soil profiles; 

b. Size and location of sewage disposal systems; 

c. Schematic flow diagram showing the flow through the various disposal system units; 

d. Piping; and 

e. Hydraulic profile showing the flow of sewage. 

4. Detailed plans. Detailed plans shall show the following: 

a. Location, dimensions and elevations of existing or proposed system facilities; 

b. Pertinent data concerning the rated capacity of pumps, blowers, motors and other mechanical devices. All or part of such data may be included in the specifications by suitable reference on the plans; 

c. Average and maximum hydraulic flow in profile; and 

d. Adequate description of any features not otherwise covered by the specifications. 

H. Complete technical specifications for the construction of the sewage disposal system and all appurtenances shall accompany the plans. The specifications accompanying construction drawings shall include, but not be limited to, all construction information not shown on the drawings, which is necessary to inform the builder in detail of the design requirements as to the quality of material workmanship and fabrication of the project, type, size, strength, operating characteristics, and rating of equipment; allowable infiltration, machinery, valves, piping, and jointing of pipe, electrical apparatus, wiring and meters; operating tools and construction materials; special filter materials such as stone, sand, gravel or slag; miscellaneous appurtenances; chemicals when used; instructions for testing materials and equipment as necessary to meet design standards and operating test for the complete works and component units. 

Statutory Authority 

§§32.1-12 and 32.1-164 of the Code of Virginia. 

12 VAC 5-611-300.  Certification letter and subdivions- design requirements.

Certification letters and subdivision submittals do not normally require a complete design with specifications.  Prior to applying for a certification letter or preparing a package for subdivision review a site evaluator shall conduct evaluations and provide documentation sufficient to verify that specific and sufficient area is available for the proposed system, including setback distances, and that the soils are capable of supporting the proposed design flow.

All design work conducted for the issuance of a certification letter or subdivision review shall be in the form specified above and shall be certified as fully complying with this Chapter.  A certification statement approved by the Division shall be used to make such certification.

Statutory Authority 

§§32.1-12 and 32.1-164 of the Code of Virginia. 

12  VAC 5-611-310.  Evaluations and designs submitted by licensed onsite soil evaluator or professional engineer.  Whenever an OSE or a PE shall submit an evaluation report or system design, including but not limited to plans, specfications, and other data, the person responsible for the report and/or design shall attach a certification statement in a form approved by the Division.  Such statement shall affirm that the evaluation, design, either or both, complies with the minimum requirements of this chapter.  It shall be a violation of this Chapter to issue such certification in any case where the actual site conditions, design, either or both, does not comply with this Chapter.  

Evaluation reports and designs shall contain the minimum information required by this Chapter.  Additional information may be provided when a licensed onsite soil evaluator or professional engineer believes it may be in the interest of public health, the environment, or the client.   VDH shall accept evaluations and designs, evaluations and abbreviated designs, and evaluations-only (for denial) but shall not accept a design-only package from a site evaluator or system designer.

Statutory Authority 

§§32.1-12 and 32.1-164 of the Code of Virginia. 

12 VAC 5-611-320.  Site Denial.
In some cases an owner may desire to submit an application with a certification by a site evaluator stating that a site does not comply with the requirements of this Chapter for an onsite sewage system in accordance with Parts VI and VII.  In such cases a site evaluator may submit the appropriate reports and information as requied by this Chapter and the commissioner shall process the application in accordance with the procedures for processing applications for permits and letters.  Instead of issuing a permit or letter, the commissioner will issue a denial letter.

Statutory Authority 

§§32.1-12 and 32.1-164 of the Code of Virginia. 

12 VAC 5-611-330.  Processing times, deemed approval.

A.  All applications that are submitted with private evaluation and design documentation by a licensed onsite soil evaluator or a professional engineer shall contain the minimum required information necessary to complete the application and shall be accompanied by the required fees.  The Department shall accept such applications when submitted for residential development. 

B.  When such an application is found to be complete an approval may be issued without field review.  The Department may conduct such reviews of private evaluations and designs as it deems necessary to protect public health and the environment.  

C.  Applications that cannot be processed because they are incomplete shall be returned to the applicant.  The Department shall set forth in writing the specific reasons for returning the application.  If an application has been returned under this subsection, the owner or agent may submit a new application to correct the deficiency or deficiencies contained in the first application.  If the application is received within 90 days, the department will waive all state fees associated with the new application.  This waiver may be granted not more than once per site.

D.  If the Department finds that the application does not comply with the minimum requriements of this Chapter, the application shall be denied.  The Department shall set forth the specific reasons for denial.

E.  If the Department shall fail to take action on an application as described in this section within the time limits specified in Va. Code §§ 32.1-163.5 and -164.H such application shall be deeemd approved.

 Statutory Authority 

§§32.1-12 and 32.1-164 of the Code of Virginia. 

12 VAC 5-611-340.  Previously denied sites-certification by private site evaluator.  

Except as provided in this section, no licensed onsite soil evaluator or professional engineer may certify a site as meeting the minimum requirements of Part VI or VII of this Chapter for a prescriptive system design if the Department has previously denied such site.  Exceptions:

A. A private site evaluator may certify a previously denied site as meeting the requirements of Part VI or VII of this Chapter if the Board’s regulations or policies have changed in such a way that the site is suitable for a system design that was not allowed by the Board’s regulations or policies in effect at the time of the original denial.

B.  A private site evaluator may certify as meeting the requirements of Part VI or VII of this Chapter a site located on the same property as a site previously denied by the Department is the site being certified is not the same one that was denied by the Department.

Statutory Authority 

§§32.1-12 and 32.1-164 of the Code of Virginia. 

12 VAC 5-611-350.  OSE and PE certification of water supplies.  Licensed onsite soil evaluators and professional engineers may certify the location and design of private water systems in accordance with this Chapter.  THIS TAKES CARE OF NON-WELL SITUATIONS BUT WHAT ABOUT PRIVATE WELLS?  THE AOSE REGULATIONS GAVE AUTHORITY FOR AOSES AND PES TO CERTIFY WELL SITES AND CONSTRUCTION.  WE NEED A SIMILAR CHANGE IN THE WELL REGS.

Statutory Authority 

§§32.1-12 and 32.1-164 of the Code of Virginia. 

12 VAC 5-611-360. Conditional Construction permit. 

A. The district or local health department shall affix to any conditional construction permit a clear and concise statement relating the conditions and circumstances which formed the basis for issuing the conditional permit as well as the owner's obligations under the permit. 

B. The owner shall have the conditional construction permit recorded as an encumbrance on the deed for the property where the proposed onsite sewage system is located.  The owner shall provide to the district or local health department certification that the conditional construction permit has been properly recorded. The conditional construction permit shall become effective one day after the district or local health department receives such certification. The district or local health department shall advise the local building official that conditional construction permits are not valid without certification that the permits have been properly recorded as required and shall forthwith notify the local building official when the conditional permit becomes effective. Final approval of the onsite sewage system shall not be given until or unless the system is constructed in accordance with the conditions of the conditional construction permit.  Conditions contained in a conditional construction permit shall carry over as conditions upon the operating permit. 

C. In accordance with Va. Code §32.1-164.1, the owner and any subsequent owners shall be bound by the conditions stated in the conditional construction permit unless the owner or subsequent owner obtains a new permit for modification or alteration of the conditions. 

Statutory Authority 

§§32.1-12 and 32.1-164 of the Code of Virginia. 

12VAC5-611-370. Certification letters. 
A. An owner who does not intend to build within 18 months of application shall not apply for a construction permit and shall apply only for a certification letter. 

B. A certification letter indicates that a site for a potential SWIS has been located upon a lot or parcel which complies with the minimum requirements of Part VI or VII of this Chapter.  The letter shall be issued only for the parcel upon which the proposed SWIS area is located. 
C. Certification letters shall be issued only on the basis of average daily flow, the appropriate treatment standard, and a specific SWIS area.  The letter shall not indicate or guarantee any particular system design or components, nor shall the letter indicate or establish suitability of the land for any particular use.  This subsection does not prohibit the Department from requiring, nor the system designer from submitting, preliminary or basic design details which may be necessary to establish the suitability of a SWIS area.

D.  In any case where operating conditions, such as, but not limited to, the land area method for nitrogen reduction, would be imposed upon a construction permit under this Chapter, the same shall be included in the certification letter.  Certification letters may not be issued with conditions such as those prescribing the proposed use of a non-residential parcel or the number of persons occupying a structure, or where a conditional construction permit would authorize seasonal or temporary uses on sites that do not comply with the minimum vertical separation requirements from the seasonal water table contained in Part VI or VII.

E.  Certification letters do not expire and shall convey when the property upon which the proposed SWIS area is located is transferred. 

F. A certification letter may be converted to a construction permit by making application to the local health department in accordance with this Chapter and paying any required fees. Note, however, no additional fee shall be charged when a certification letter is converted to a construction permit within 18 months of the date the letter was issued. 

G.  A permit shall be issued on the basis of such letter unless, from the date of the letter's issuance, there has been a substantial, intervening change in the soil or site conditions where the onsite sewage system is to be located.

Statutory Authority 

§§32.1-12 and 32.1-164 of the Code of Virginia.
12VAC5-611-380. Requirements for the submission of plans, specifications, and other data. 
A. It shall be the responsibility of any site evaluator or system designer to submit drawings, specifications, reports, and other documents pertaining to evaluations and designs of onsite sewage systems in accordance with applicable laws and regulations, including but not limited to the requirements of Title 54.1 of the Code of Virginia pertaining to professional engineers and licensed onsite soil evaluators, Title 32.1 of the Code of Virginia pertaining to authorized onsite soil evaluators, the AOSE Regulations (12 VAC5-615-10 et seq.), and this Chapter.

B. If revisions to plans, specifications, or documents are required, the Commissioner shall inform the owner and the system designer in writing.  Such letter shall indicate the specific reasons why the Department is unable to issue the requested construction permit or certification letter and shall describe the owner’s options for challenging the decision.  The owner may submit revised plans, specifications, and other data within 90 calendar days without additional application fees.  

Statutory Authority 

§§32.1-12 and 32.1-164 of the Code of Virginia. Citations to 54.1 for engineers and licensed OSEs? 

12VAC5-611-390. Issuance of a construction permit or certification letter. 
A. The commissioner shall issue a construction permit or certification letter after finding that the application, including any associated evaluations, plans, specifications, or other data, meets the minimum requirements of this Chapter. 

B.  The construction permit shall be valid for a period of 18-months commencing upon the date of issuance.  After 18-months has elapsed from the date of issuance, the permit shall expire.

Statutory Authority 

§§32.1-12 and 32.1-164 of the Code of Virginia. 

12VAC5-610-400. Denial of a construction permit or certification letter. 
A. If the commissioner finds that an application is incomplete….admin. denial with a 90 day window to reapply.

B. If the commissioner finds that the application, including any evaluations, plans, specifications, or data does not comply with the minimum requirements of this Chapter, he shall deny the application and notify the owner in writing of the basis for the denial and options for challenging such denial.

C. If the commissioner determines that the proposed design is inadequate or that soil, geological or other conditions are such to preclude safe and proper operation of a proposed sewage disposal system or that the installation of the system would create an actual or potential health hazard or nuisance, the permit shall be denied and the owner shall be notified in writing of the basis for the denial and options for challenging the denial.

D.  The Commissioner may deny a construction permit or a certification letter where new construction is proposed to be served by a public water supply system which has reached its permitted capacity. 

Statutory Authority 

§§32.1-12 and 32.1-164 of the Code of Virginia. 

12VAC5-611-410. Voidance and revocation of construction permits and certification letters. 
A. An onsite sewage system construction permit shall be null and void when (i) conditions such as house location, sewage system location, sewerage system location, well location, topography, drainage ways, or other site conditions are changed from those shown on the application; (ii) conditions are changed from those shown on the construction permit; or (iii) more than 18 months elapse from the date the permit was issued.  The owner shall be responsible for applying to have an expired permit reissued, and such reapplication shall be handled as an initial application and comply fully with the requirements of 12VAC5-611-240. 

B.  A certification letter shall be null and void if there has been a substantial, intervening change in the soil or site conditions where the septic system or other onsite sewage system is to be located.

C. Revocation. The commissioner may revoke a construction permit, operating permit, or certification letter for any of the following reasons: 

1. Failure to comply with any conditions of a permit permit; 

2. Violation of any of this chapter for which no variance has been issued; 

3. Facts become known which reveal that a potential health hazard would be created or that the ground water resources may be adversely affected by allowing the proposed sewage disposal system to be installed or completed. 

4.  Failure to pay a civil penalty assessed pursuant to Va. Code § 32.1-164.J.  

Statutory Authority 

§§32.1-12 and 32.1-164 of the Code of Virginia. 

12VAC5-611-420.  Extending an expired permit 

A.  If a building permit has been obtained or building construction has commenced, a construction permit may be extended for an additional eighteen months.  In such cases, the owner shall file an application in accordance with this chapter, however there shall be no fee for such application.  The owner shall provide one of the following statements:

1. a signed and notarized statement affirming that there has been no substantial, intervening change in the soil or site conditions where the onsite sewage system is to be located; or

2. a statement signed by a licensed onsite soil evaluator or a professional engineer affirming that there has been no substantial, intervening change in the soil or site conditions where the onsite sewage system is to be located.

B.  Unless he is aware of specific facts supporting a conclusion that the permit does not substantially comply with this Chapter, the commissioner shall extend the permit by adding 18-months to the original term of the permit.  No additional extensions are permitted under this section.

C.  If the owner does not provide a statement as required in subsection A above, if the applicant makes substantive changes to the application such as changes in location of the structure or the number of bedrooms, etc., the permit cannot be extended and the owner shall be required to file a new application in accordance with 12VAC5-611-430.

Statutory Authority 

§§32.1-12 and 32.1-164, 32.1-164.1:1 of the Code of Virginia. 

12VAC 5-611- 430.    Revalidating an expired permit 

A.  If the construction permit cannot be extended as provided in 12 VAC 5-611-420 or if an extension has expired, the owner shall file a new application in accordance with this Chapter, with appropriate fees, to request revalidation of the expired permit.

B.  The commissioner shall process the application in accordance with this Chapter. 

Statutory Authority 

§§32.1-12 and 32.1-164 of the Code of Virginia. 

12 VAC 5-611-440. Revalidating a permit that has been revoked or that has been found null and void.

 
In any case where a permit or a letter has been revoked or has been found null and void the owner shall file a new application in accordance with this Chapter to seek re-issuance of a new permit or certification letter. 

Statutory Authority 

§§32.1-12 and 32.1-164 of the Code of Virginia. 

12 VAC 5-611-450.  Previously denied sites or applications- Department has discretion to re-evaluate.

When the Commissioner has rendered a case decision regarding the suitability of a site for an onsite sewage system pursuant to this Chapter or a preceding chapter and the owner has not exercised his right to appeal that decision or the Appeal Review Board upheld the Department’s denial, the owner may file an application in accordance with Section 240 of this Chapter.  The Department shall have sole discretion to decide whether to re-evaluate its findings.  

Statutory Authority 

§§32.1-12 and 32.1-164 of the Code of Virginia. 

12VAC5-611-460. Revisions of approved plans. 
A. Except as provided in this subsection, it shall be a violation of this Chapter for any person to deviate substantively from the permit, including any plans, specifications, or other data approved as part of the application, without prior written approval from the Commissioner.  

B. Any owner wishing to make substantive changes to the permit or associated plans, specifications shall obtain approval from the commissioner before such changes are made. Revised plans and specifications shall be submitted in time to permit the review and approval of such plans and specifications before any construction work which will be affected by the changes is begun.

C. The system designer shall make minor revisions that are discovered to be necessary at any time, including but not limited to, during the installation of the system, to a permit, certification letter or subdivision approval issued in reliance upon the evaluations and/or designs of such system designer.  This subsection shall not be construed to require a system designer to make revisions, minor or major, that result from actions taken by the owner, including, but not limited to, improper site grading, improper location of structures, removal, compaction or other damages to soils.

1. Minor revisions do not include changes in design flow or substantive changes in square footage of absoporption area,

2. All revisions must full comply with this Chapter and must be approved by the Commissioner before an operating permit may be issued,

3. Whenever major revisions, such as changes in system design or location, are required, a new application in accordance with § 240 of this Chapter shall be required. 

Statutory Authority 

§§32.1-12 and 32.1-164 of the Code of Virginia. 

12VAC5-611-470. Inspection and correction. 
No person shall cover any part of an onsite sewage system with earth or place an onsite sewage system into operation, other than for testing purposes during inspection, until the system has been inspected and approved, by the system designer or unless expressly authorized by the Commissioner.  The Commissioner may require any owner to uncover any part of an installation which has been covered prior to approval and may require any system designer to conduct an inspection required by this chapter.  The Commissioner or the system designer may require corrections to a system by notifying the owner in writing of the necessary corrections.   

Statutory Authority 

§§32.1-12 and 32.1-164 of the Code of Virginia. 

12VAC5-611-480. Statements required upon completion of construction. 
A.  Whenever a construction permit has been issued pursuant to a design certified by a private system designer, the certifying system designer shall inspect that system at the time of installation and provide an inspection report, including an “as built” drawing, and completion statement to the owner.  The inspection report and completion statement shall be in a form approved by the Division and shall state that the system designer has inspected the installation.  It shall state any deficiencies discovered and identify the methods of correction, and it shall state that the system was installed substantially in accordance with the construction permit and associated plans, specifications, or other data and this Chapter.  If the permit and associated plans, specifications, or other data were revised, the statement shall indicate that such revisions were accomplished only in accordance with the provisions of this chapter.  The owner shall submit such report to the local or district health department.  The local or district health department may, but is not required to, perform an inspection of such systems.  Whenever a system designer is unable to conduct an inspection under this section, the owner may provide an inspection report and completion statement executed by another system designer.  An operating permit shall not be issued for any system until the appropriate report and completion statement have been received by the local or district health department.  . The system designer shall not withhold this statement for any reason other than to assure the completion of corrections required pursuant to 12 VAC 5-470.  The owner shall not be responsible for providing the statement when the Commissioner is the system designer.  

B. Upon completion of any construction for which a permit has been issued pursuant to this chapter, the owner shall submit to the district or local health department a statement signed by the system installer that the construction work was completed in accordance with the construction permit and any associated plans, specifications, and other data.   The system installer shall not withhold this statement for any reason other than to assure the completion of corrections required pursuant to 12 VAC 5-470.

Statutory Authority 

§§32.1-12 and 32.1-164 of the Code of Virginia. 

12VAC5-611-490. Issuance of the operating permit. 
Upon satisfactory completion of the requirements of 12VAC5-611-470 and 12VAC5-611-480 the commissioner shall issue an operating permit. The issuance of an operating permit does not denote or imply any guarantee by the department that the sewage disposal system will meet the performance requirements of this chapter for any specified period of time. It shall be the responsibility of the owner or any subsequent owner to operate, maintain, repair or replace any onsite sewage system that ceases to operate as defined in the operating permit and in this Chapter.   It shall be a violation of this chapter to operate any onsite sewage system in a manner other than as defined in the operating permit…or to fail to achieve the performance requirements of this Chapter.

The operating permit shall be subject to conditions as prescribed in this chapter (ie.e limits on occupancy, monitoring for performance systems, etc….this will need some work once those sections are written).  Conventional Systems designed in accordance with Part VI (prescriptive) are not required to monitor for performance…

Statutory Authority 

§§32.1-12 and 32.1-164 of the Code of Virginia. 

12VAC5-611-500. Review of subdivision plats when required by local ordinance. 
A. This section is intended to fulfill requirements of Title 15.2, Chapter 22, pertaining to the review of preliminary subdivision plats when required by local ordinances.  This section shall apply only in localities that have adopted ordinances requiring the commissioner to review proposed or preliminary subdivision plats for a determination as to the adequacy of each proposed lot to support an onsite sewage system.  The Department will only accept requests for subdivision review from an authorized representative of a local government. The information required herein is supplemental to the information which may be required by local subdivision ordinances. 

B.   In accordance with Va. Code § 15.2-2260 the commissioner shall complete review of a preliminary subdivision plat with 45 days and if not approved, shall inform the subdivision agent in writing of the specific reasons for disapproval.  In accordance with Va. Code § 32.1-163.5, if the commissioner fails to approve a preliminary subdivision plat or set forth in writing the reason for disapproval, said preliminary plat shall be deemed approved.

C.   Any request for subdivision approval shall include the following:

1.  A letter from the authorized agent of the local government requesting review of the proposed subdivision and a statement certifying that the subdivision package has been determined to be complete (see AOSE Form F).

2.  Site evaluation reports and abbreviated designs meeting the requirements of this chapter for each proposed lot which are properly identified as to the subdivision, section, and proposed lot number.  Such reports must be certified by a site evaluator as complying with the minimum requirements Part IV of this chapter.

3.  Proposed well site locations and well construction criteria for each private well proposed.

4.  A preliminary subdivision plat or a subsection of a subdivision plat showing: 

i. the locations of existing and proposed onsite sewage systems and reserve areas (if required);

ii. the locations of existing and proposed water supplies;

iii. the locations of  proposed and existing streets, utilities, storm drainage, existing and proposed water supplies for each proposed lot and within 200 feet of any proposed or existing sewage system, easements, lot lines for each proposed lot, and original topographic contour lines by detail survey.  The plat should conform to suggested scales and contour intervals as determined by the Division.  The immediate area in and around each proposed SWIS shall be shown using a contour interval not greater than two feet.  The area shown outside the SWIS must be sufficient to establish the relationship of the SWIS to relevant topographic features such as, but not limited to, drainage ways, sink holes, road cuts, and steep slopes.  

5. a statement signed by the owner of record giving the commissioner permission to enter the property for the purposes of reviewing the site and soil conditions both during the subdivision review and after approval to the extent that such permission may be necessary for quality control purposes and to protect public health and the environment. 

D. The commissioner shall sign or indicate approval of a subdivision plat or subsection of a subdivision plat for recordation pursuant to this section only after he finds that a site or sites, including reserve area when required, meeting the requirements of Part VI of this chapter (prescriptive) has been identified and properly documented for each lot shown on the subdivision plat or subsection.  When the commissioner finds that he cannot indicate approval, he shall notify the authorized subdivision agent of the specific reasons for such refusal.  Such notice of refusal shall not be construed as a case decision.  The district or local health department shall retain a copy of any plat approved pursuant to this section and it shall be the owner’s responsibility to assure that such plat is reconciled with the plat to be recorded. The recorded plat shall reference the plat on file with the department.  The signature of a department employee on a recorded subdivision plat or subsection of a subdivision plat shall function in the same manner as a certification letter issued pursuant to this Chapter. 

Statutory Authority 

§§32.1-12 and 32.1-164 of the Code of Virginia. 

12 VAC 5-611-510.  Safe, adequate, and proper certification.

A.   The Department will only accept requests for building permit approval pursuant to Va. Code § 32.1-165 from an authorized building official in the locality where the proposed structure is located.

B. The commissioner’s approval of a lot as part of a subdivision plat pursuant to § 500 of this chapter shall be sufficient notice to the building official that, pursuant to Va. Code § 32.1-165, safe, adequate, and proper sewage disposal is available to proposed structure.  The owner shall be responsible for assuring that any building permit obtained is for a structure that conforms in proposed sewage flow and strength coforms to the information upon which the commissioner’s approval was based.  Before constructing an onsite sewage system on a lot within a subdivision approved pursuant to this section, the owner shall obtain an onsite sewage system construction permit in accordance with this chapter.
Statutory Authority 

§§32.1-12 and 32.1-164 of the Code of Virginia. 

12 VAC 5-611-520.  Sewage Handling permits, pump and haul, residuals management, etc….

The applicant shall file a complete application in a form approved by the Division when requesting a sewage handling permit, a pump and haul permit, or a construction permit for a residuals management facility.   Such application shall be directed to the local health department having jurisdiction over the principal business location of the applicant.

Any other kinds of applications? 

Procedures for obtaining sewage handling permit are in Part III….


