GMP #66

MEMORANDUM
To: District Dire s
Environments lth Managers/Supervisors/Specialists
Office o ental Health Services
From: Donald R. ., M.P.H.
Acting State a ommissioner
Date:April w
Subject : ) f the Sew Handliflg and Disposal
Grandfat e?se
THIS POLICY FECTIVE IMM Y JAND SUPERSEDES ALL
FORMER POL 1 59 GARDING § 1.7, THE
GRANDFATHER CLA

PURPOSE: Section 1.
Regulations requires regulations
to evaluate lots in subdivisions i ovember 1,

1982. In addition, this ted
prior to November 1, 1982 Wi s i nd soil
requirements meet the 1971 reguda i ditions

would not preclude the success
grandfather clause does not requ
reissue, a permit for every grandf:

ystem. The
artment to issue, or

OVERVIEW: This policy is an interpret 1.7 and
establishes a procedure for processin plications for permits
under the grandfather clause. It also ntains an interpretation
of the site and soil criteria of the 1971 regulations. There may
be increased costs, as well as increased risk, with some of the
systems that may be permitted under the 1971 regulations and,
because these permits may not fully comply with current

standards, fair notice to owners and future owners is required.

A separate memorandum from Donald J. Alexander, Director for
the Division of Onsite Sewage and Water Services, details the
historical background for this policy and the rationale for the
present interpretation.

GOAL: The Department's goal is to serve the citizens of the



Commonwealth fairly and to conduct the affairs of the
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department with integrity and honesty. In dealing with
grandfather situations, which essentially represent past
commitments to our clients, the Department faces one of the
greatest challenges in the onsite sewage program. With this
challenge also comes th portunity to serve, to educate, and to
honor many of those mitments.

First and foremos
permit that complies
that the public health
realized to t fullest
strive to h i
possible
taking
character
environment

the Department's goal is to issue a
current regulations. This assures
of the current regulations are
eyond this, the Department will
mitments to the greatest extent

o 1971 regulations, while

o

o tunity to impr de n® and optimize site
C the benefit oyic health and the

7

DEFINITIONS:

1.Previously i any per d prior to
November 1 cordance regulations in
effect at t ermit wa There is no

distinction
been continual ed

2 .Grandfathered 1lot-
A.any lot upon which w s been issued and

xpired per anld one that has

which is in a subdiyi ved by the
Department prior to“No ber 1;3,1982, in
accordance with a loca i ion ordinance.
Individual lots may or y not have been
evaluated.

B.any lot, parcel, or portion thereof with a previously
igssued permit (see definition above), or a
specific, written approval from the Department.

PROCEDURES FOR ALL LOTS:

Generally, the procedure for handling applications for
permits under the grandfather clause will be used only if a
permit cannot be issued for a site on a lot under the current
regulations. The following apply:



1l.Applications and fees are received by the local health
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Department in the same manner that they are currently
received.

1995

2.The environmental health specialist senior performs site

and soil evaluations in accordance with current
Department pr ures and policies.

characteristics meet the minimum
e current regulations, a permit is issued
esd equirements of the current

the site
criteria of
meeting th
regulations.

4.If a t cannot sued under the current
ions, the r tal health specialist senior
wi onsider whethergthe lot ¥s grandfathered. If it
hgﬁﬁiﬂﬂigghered, this poli will be used to determine
er a

5.For previous permits, resg @
required t was a loda

w it may b % nder the 1971
regulati . The determ1 on jof grandfather status
is an egra t of all dend@ls.

=as are not

reserve area e t1 3 ssued and if

the permit included a subdivision
lots, reserve was a

encouraged wherever

6 .The current regulations s b ed to determine
wastewater design flow and t sign.

7.Special designs, such as low p

stribution or
additional pretreatment, ma e required and must meet
either the requirements of thepl971 regulations or the
current regulations for design and construction. The
minimum trench installation depth may be reduced to 12
inches, with at least 6 inches of topsoil or
appropriate cover material. Cover material should be
mounded to enhance surface drainage and stabilized with
grass or other vegetation.

8.Permits issued under the grandfather clause shall be

recorded and indexed in the grantor index under the
holder's name in the land records of the clerk of the
circuit court having jurisdiction over the site of the
system. The appropriate statement from Attachment #1
shall be included on the permit.



ADDITIONAL PROCEDURES FOR LOTS IN APPROVED SUBDIVISIONS:

1. A search of the county records should be sufficient to
determine if there is a signature on the recorded
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subdivision plat, or a letter from the responsible Health
Department offi@ial to the responsible local government

official, im ng that the subdivision was approved
by the De under a local ordinance.

2 .Application evaluated using the criteria of the 1971
regulations{an rmit is issued if the site and soil

conditions me criteria. Special designs may be
ing the minimum criteria of
be®issued, the minimum

ed.
3.If permit for a s
the 1971 gulations
;a;h’i!sgethe surfa sonal water table, rock,
a imperv strata e uced by 6 inches if
pretreat t is provide g sand filter.
issued u g or 3 above,

ocal health

to both the
owner of the and owner o ivision by
certified mail, eceipt req The denial
letter must st easons why t ti is
denied under the i lations a 71
regulations pursuant

ADDITIONAL PROCEDURES FOR LOTS SLY ISSUED PERMITS:

1.A search of the records of cal health Department and

a documented inquiry to the ' should be

sufficient to determine if re 1s a previously issued
permit.

2.Applications are to be evaluated using the criteria of the
1971 regulations. Where the site and design
requirements of the previously issued permit meet the
minimum criteria of the 1971 regulations, the

previously issued permit should be reissued. Special
designs may be required.

3.Where the site and design requirements of the previously
issued permit are not in compliance with the 1971
regulations, but a system meeting the requirements of
the 1971 regulations can be placed on the site, the
permit shall be reissued to contain the corrected
design. Special designs may be required.



4.If a permit for a system meeting the minimum criteria of
the 1971 regulations cannot be issued, the minimum

GMP #66
April 19, 1995
Page Five

depth from the surface to seasonal water table, rock, and
impervious strata may be reduced by 6 inches if
pretreatment rovided using a sand filter.

5.If a permit issued using either 2, 3, or 4
above, the lication shall be denied. The denial
letter must e reasons why the application is

ent regulations and the 1971

re tions p § 1.7.

INTERPRETA THE MINI D SOIL REQUIREMENTS OF THE

1971 RE A :

The followi!g’gg::::‘ together text of the 1971
regulations Attachment be used to implement

this polic These ded to establish the

minimum site and equlations
that the Depar ude the
successful oper This
procedure supersede the 1971
regulations and shall be us ermine if a

permit is to be iss . e
A.Percolation rate < i " e current

regulations fo )
B.Depth to rock/impervio " below surface
C.Depth to seasonal water t elow surface
D.Setback distances as listed™in the 1971 regulations
ADDITIONAL NOTES:
1.The definition of rock shall be as applied under the

1971 regulations and the Sewage Handling and
Disposal Regulations:

.any material that is continuous and cannot be
penetrated with a hand auger or posthole
digger."

2.If a grandfathered lot is found to have a site that
is suitable for a mound system under § 4.31 of the
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Sewage Handling and Disposal Regulations and one
that is suitable under the 1971 regulations as
interpreted under this policy, it

1995

shall not be mandatory to install the mound system.
The decision as to which type of system to install
in this should be based on site and soil

3.The site soil criteria of the 1971 regulations
allow i llation of systems in soils and in
do not provide the same level of

n® where it finds the site

ublic h t ction as the current
gulation erefore, special designs may be
guired on S case basis by the local or

the interpretation above,
n is necessary to

of system, overcome a

to reduce the risk to

special design
issuance of the
pretreatment,

copy of this documer
certification letter
request. All certific
grandfathered lots mus

istribution, . A
be attached to the
to the owner upon
ers for

e recorded.



This

ATTACHMENT #1
Lot in approved subdivision

permit is issued pursuant to § 1.7, the "grandfather
clause," of the Sewage Handling and Disposal Regqulations
(current regulations). The grandfather clause requires the
Health Department to use the 1971 regulations to evaluate
lots in subdivisions that were approved by the Department
prior to November 1, 1982. The subdivision in which this
lot is located was approved by the health Department on
date .

The site and soil conddtions on this lot do not meet the minimum

criteria estabdfishedglinder the current regulations, however,
they do meet the minimum criteria of the 1971 regulations.
This sewage systém may hHave increased costs due to design
requirements imposed by £he Department in order to protect
public health and the enyi¥enment.

The issuance offfhis permit Wi notman assurance by the Department

II.

This

thdg, thessystemwill functdon for afty specified period of
time." " 1f_g&le system malfunctions, the owner will be
required@ to makesany necessarylrepairs, and initiate
corrective acgions necessary togproteet public health; the
owner may b€ subjectmto enforcementg@ction by the Department
if necessary to_secure Jany repaimfor @brrectdve action.

Lot with previously isswu€d permit or)specific written
approval

permit is issued pur@@ant to § 1.7, the "grandfather
clause," of the SewagenHandlding amnd Disposal Regudétions
(current regulations). Thé& grandfather clausegfequires the
Health Department to reisigue pérmitmsgpissued p¥ior to
November 1, 1982, i1f the si¥e, 8011 conditions, and the
design requirements are in complianee wath the 1971
regulations. A construction permit or specific written
approval for this lot was issued on__date .

The site and soil conditions on this lothdo not meet the minimum

criteria established under the current regulations, however,
they do meet the minimum criteria of the 1971 regulations.
This sewage system may have increased costs due to design
requirements imposed by the Department in order to protect
public health and the environment.

The issuance of this permit is not an assurance by the Department

that the system will function for any specified period of
time. If the system malfunctions, the owner will be
required to make any necessary repairs, and initiate
corrective actions necessary to protect public health; the
owner may be subject to enforcement action by the Department
if necessary to secure any repair or corrective action.






COMMONWEALTH of VIRGINIA
Departmeni of Health
DONALD R. STERN, M.D., MP_H. P. O BOX 2448

ACTING STATE HEALTH COMMISSIONER RICHMOND. VA 23218

April 19, 1995

MEMORANDUM

To: District Direéctors
Environmental Health Managers
Environmental Health Supervisors
Environmental Healthf Specialists

Officejof Environmental Health Services_ (a/
From: Donald J,. Alexander, Directorzzism~uga%::sjﬂ¥k€j*”’/
Divisdion of Onsite Sewage and Water Services

Subject: Section 147 of the Sewage Handling and Disposal
Requlations, Grandfather Clause

This memorandum cont@ins the background an@ history, and
some of the reasons “fordthe_ghange in thel\Department's policy
regarding the issuance of permlts under theé grandfather clause.
The Department's revised policy is contained (in GMP #66.

CHAPTER, I: INTRODUCTION

The reasons for this change ingpoliey, are factual and
ideoclogical. Factually, there haVe been several cases where the
Sewage Handling and Dlsposal Appeals Reviéw Board has interpreted
the grandfather clause in a manner thatis incéensistent with the
department's 1989 policy. Simply stated, thefBoard has not
recognized a distinction between expired and unexpired permits
issued under prior regqgulations. Also, the Frederick County
Circuit Court overturned a decision of the Board involving the
grandfather clause, affirming the interpretation of this section
as applying to all previously issued permits, not just those that
have not expired. Finally, the record of public hearings held at
the time of the adoption of the current regulations makes it
clear that the intent of the grandfather clause was to evaluate
previously issued permit and lots in approved subdivisions under
the 1971 regulations, and not to subject those prior approvals to
the criteria of the new requlations.

On an ideological level, the issuance of a permit is
perceived as a commitment that onsite wastewater disposal is

possible on a given site.
VDH:::
DEPARTMENT
F HEALTH

Protecti ng You and Your Environment
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The new policy combines public health considerations,
technological solutions, and legal decisions with a historical
perspective and a resolve to honor the trust the public has
placed in our word, and our permits and the commitments they
represent. The balance on the side of public health, in some
instances, may not be as strong as we would hope for when dealing
with a previously unevaldated site. However, the balance in no
way ignores the principles of environmental health. Pretreatment
and modified design$ arewintended to make up for as much of the
site limitations as possible. In cases were the risks are deemed
excessive, permits will bé denied. The solutions in many cases
will not be the least expensive possible alternative, however,
the Department,will avoid,what 1t believes to be unnecessarily
expensive alternatives.

CHAPTER IIXI: ABOUT/THE 1971 "REGULATIONS
(Why ,a _grandfather clause at all?)

The 1982 Sewageé Handling and Disposal Requlations were
written, at least 1n partW\to address sewWere problems with
inconsistent applicatiens of the 1971 ¥egudationsd> The 1971
regulations containflittle specific sitefcriteria on which to
base the issuance orgdenialgof a permit. “WEeof example, lacking a
specific standard, somega@reas of ‘the state“reduired water tables
to be at least 30 inches from the ground surfaceyf This
requirement was by no means uniform between counti@s. ) There are
counties where it can be documentéd that permits(were/issued with
a water table at 18 inches from the stirface.

Further, inadequate training, afgeneral lack of scientific
knowledge, together with meager quality cdontrol and supervision,
allowed many permits to be issued ingviolation) of even this
liberal requirement. In some instances,Jitgdppears that
individual sanitarians set individual ‘standards. As a result,
the intent of the 1971 regulations become less and less clear
with each passing year. Hence, the need to define the criteria
for the reissuance of previously issued permits.

When the 1982 regqulations were adopted, the General Assembly
typically reviewed regulations being promulgated by executive
branch agencies. Suggestions were received from the General
Assembly to include a grandfather clause in the new regulations.
Apparently this was because citizens were concerned that their
permits would be denied if the department applied the
requirements of the new regulations to lots with previously
issued permits and to lots in subdivisions already approved by
the Department.
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CHAPTER III: THE OLD POLICY

The Department's 1989 policy was based, in part, on a
decision of the Sewage Handling and Disposal Appeals Review Board
(Fravel, 1989). According to the Fravel decision and the policy,
the Department would evaluate individual lots with previously
issued permits which hadfnot expired using the 1971 regulations;
individual lots with previously issued permits that had expired
were to be evaluated using the regulations in effect at the time
of application.

This policy reflected the idea that permits expire, and with
that expiratioen,goes any‘commitment for a system. 1In retrospect,
this may have been wishful ¢¢hinking. To further complicate
matters, .this pdlicy gave greatergstanding to a lot in an
approved ‘subdivision» (without afpermit) ®han to a lot with a
previously issued permit.

CHAPTER IV: WHAT HAPPENED?

There are severaldmreasons that the Departmentr is revising
this pclicy. Sincelthe|1989 policy was adopted, the Appeals
Review Board has reversed the position ithteok in, the Fravel
appeal on at least twogo€casions (Harrison“1992, Bayliss 1990).
Essentially, the Board has foundd{that any previously issued
permit entitles an owner ‘€o standing under thewgrandfather
clause, regardless of whether thaft permit has expired/or even if
a system was installed and used for many years.

The Frederick County Circuit Colirt reviewed the Bayliss
appeal and affirmed the Board's pogitiondregarding previously
issued permits. These events promptedius to look for clues to
the intent of the grandfather clause at_thegtime the regulations
were adopted.

A. The appeal of C. Eugene Bayliss:

The Bayliss appeal involved multiple issues and was not
limited to the grandfather clause. But, with respect to the
grandfather clause, this is what happened:

At the formal hearing (October 24, 1990), the Department
argued that the grandfather clause did not apply because the
subdivision in which the lots were located was not approved
by the Department (see § 1.7.A). Bayliss argued that he was
entitled to consideration under the 1971 Regulations because
permits had been previously issued. Bayliss did not produce
copies of permits, but presented other evidence and
testimony that permits had been issued.
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The Board upheld the Department's finding that the lots were
not grandfathered, not because of the subdivision issue, but
because there was no record of the permits. In its order
upholding the Department's denials, the Board stated, "More
particularly, the Department is required to reissue earlier
permits 'if the site, soil conditions and the design
requirements are inflaccordance with the 1971 Regulations.'"

Bayliss' appead to] @ircuit Court:

Bayliss appealedfthegBoakd's decision to the Frederick
County Circuit Court indune, 1991 (C. Eugene Bayliss V.
VirginiagState Health Department Sewage Handling and
Disposdl Appeals Review Board, C91-2, 1991). Although the
court did mot specificaldly examine the grandfather clause,
it did_affirm.the Appeal BOard's” interpretation that a
previously®issued permit provides standing under the
grandfdther clause. The Board andfthe Court both expressed
opinions thatgWwhere there is a_gpreviously issued permit, the
Department ¢fiust reyiéw, an application under the 1971
regulations.

In Circuit Court,Bayliss”argued thatwthé grandfather clause
applied because the”evidence)showed that individual permnits
had been issued. In its trdal brief theé Boa¥d echoed its
order, saying, "permits granted prior to“the éffective date
of the 1989 Regulations (Now# 1,11982) are grandfathered 'if
site and soil conditions would not preclude “thefsuccessful
operation of the system.'l Moxe particularly,“the Department
is required to reissue grandfathered/permits 'if the site,
soil conditions and the desigfi requirements are in
accordance with the 1971 Regulatd®ns.'" |'The Board said, in
effect, that if Bayliss had produced theé permits he would
have been considered under the 1971 regulationms.

The Board and the Court did not disagree on the question of
whether previously issued permits were grounds for
consideration under the grandfather clause. Instead, the
court disagreed with the Board as to whether or not the
appellant had produced substantial evidence to prove that
permits had been issued. The Circuit Court found that
Bayliss had produced substantial evidence to prove that
permits had been issued and remanded the case to the Board
for, among other things, consideration under the 1971
regulations. The Board in turn remanded the applications to
the department for consideration under the 1971 regulations.

The Board's position on the grandfather clause, as it
relates to previously issued permits, affirmed by the Court,
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conflicted with the Department's policy regarding individual
lots with previously issued permits.

The decision of the Frederick County Circuit Court is
binding only in that specific case. In cases where a copy
of a permit does not _exist, the Department is not bound (by
that ruling) to con$ider other evidence of a permit's
issuance to be pr6of that a permit was in fact issued. In
order to implefient) #He Department's policy on the
grandfather clausé, we will still require a copy of the
actual permit.

The appealnof Ms. Eveleen Harrison:

The_ Appeald Review Board@fheard®this appeal in April, 1992.
LikehtherfBayliss appeal, if involve@ multiple issues,
includinggthe grandfather ¢laused In this case, a pernmit
was isSued for af sewage system 1n 4956 and a system was
installed andgloperated for manygyears. An explosion damaged
the house ifi 1981 afldythe ruins weré later removed, leaving
only a concretegsiab. / Harrison aSserted that» the lot fell
under the grandfather clause. The Department disagreed, and
argued that in ‘exder fer” the grandfathef clause to apply,
the permit must not*be allowed to lapse.g The Board found
that the lot was grandfathered and reversedjthe Department's
decision (on the grdmdfather issue) and remandedfthe
application to the Department fox evaluation under the 1971
regulations.

The Intent of the Grandfather Cclause:

A public hearing was held on Junef2, 1982 to receive public
comment regarding proposed amendments_to the Sewage Handling
and Disposal Requlations, specifieally including the
grandfather clause. It is clear from the transcript of that
hearing that the Department's intent was to re-issue those
previously issued permits that comply with the 1971
regulations, and not to subject those applications to a
review under the (then) new requirements of the Sewage
Handling and Disposal Requlations. It is equally clear,
however, that the intent of the grandfather clause was never
to reissue every permit ever issued.

Eric Bartsch, Director of the Office of Water Programs, made
it clear that the Department intended to evaluate sites
holding previously issued permits, and that, "...the
Department is not going to place itself in a position of
having to revalidate a permit that has expired if the site
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and soil conditions are not satisfactory for the
installation of the system. If it is satisfactory for the
installation of the system, we will revalidate it." Mr.
Bartsch also made it clear that the expiration of a permit
would not place it outside the requirements of the
grandfather clause, "Even though they may have expired five
years ago, we will Honor those if we think the system will
work. We will apply the criteria that was used at the time
the permit wasg@issued.™

The transcript of th€ hearing was enlightening for two
reasons. First, it({ showéd that the intent of the
grandfather, clause was that the Department will reissue
permits! that) comply with the 1971 regulations where site and
soil conditfions would net, "l preclude the successful
operation of the system." [(Second, it showed that simply
reissulnggeverygpermit ever)issuéd would not offer a
balanced position between pubdic h€adth protection and
honoring prevd®us permit commitments.

CHAPTER V: MOVINGTAHEAD

To realign our intérpretation of the“grandfather clause to
be consistent with theg¢décisions of the Appeals \Review Board and
the intent of the regulations, the Department is ‘Wdsing what we
hope is an innovative appreach to rewiewing grandfatheredfipermits
and previously approved subdivisi®n lots. All sites will be
reviewed for compliance with th@ 1982{regulations “¢elirrent
regulations). This is almost alway$ ingéVeryone's best interest
because the current regulations contdin standards of design,
construction, and site criteria, etc. that, 49f met, provide
protection for public health and themenvironment beyond what the
1971 regulations could provide. Also,gthegeurrent regulations
allow slower percolation rates, less drainfield area for a given
percolation rate, and, in some instances) less stand-off to a
water table.

CHAPTER VI: CONCLUSION

We are being propelled into an era where permits and
approval letters issued by the Department represent virtually
unending commitments to property owners. In this era, the health
department is recognized as the expert in onsite sewage treatment
and disposal. There is an implicit assumption, even an
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obligation, that we will modify designs and optimize site
characteristics to assure the safety and adequacy of sewage

systems as technologies and regulations change.

Considering the ideological changes embodied in SB 415

(Senate Bill 415, 1994), and our renewed commitment to previously
ion approvals under the grandfather

onor as many of our previous
sible, using the best available

issued permits and subdi
clause, our goal must
commitments as is






